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Chapin Pierre Oldham - Direct Examination by Ms. Warren

(Superior Court of Montgomery County resumed

session on Thursday, October 3, 2024, before

the Honorable Kevin M. Bridges.)

THE COURT:THE COURT:THE COURT:THE COURT:  Good morning, everyone.

Let the record reflect that the defendant is

present in the courtroom with his attorneys.

Are both sides ready to proceed?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  If we may have a moment, Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  You may.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, I believe we're ready to

proceed.

Consistent with the parties' agreement yesterday,

the defense will now recall Mr. Oldham out of order.

THE COURT:THE COURT:THE COURT:THE COURT:  Mr. Oldham, please come and be sworn.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Yes, sir.

CHAPIN PIERRE OLDHAMCHAPIN PIERRE OLDHAMCHAPIN PIERRE OLDHAMCHAPIN PIERRE OLDHAM,,,, 

having having having having been first duly swornbeen first duly swornbeen first duly swornbeen first duly sworn, , , ,  

testified as follows:testified as follows:testified as follows:testified as follows: 

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:         I do.

THE COURT:THE COURT:THE COURT:THE COURT:  Please make yourself comfortable.

Remember to keep your voice up.

And the defense may proceed.

BY MS. WARREN:BY MS. WARREN:BY MS. WARREN:BY MS. WARREN:

Q.Q.Q.Q. Good morning, Mr. Oldham.

A.A.A.A. Good morning, Ms. Warren.

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 1
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 40 9 : 2 9

 50 9 : 2 9

 60 9 : 3 0

 70 9 : 3 0

 80 9 : 3 1

 90 9 : 3 1

100 9 : 3 1

110 9 : 3 1

120 9 : 3 1

130 9 : 3 1

140 9 : 3 2

150 9 : 3 2

16

17

18

190 9 : 3 2

200 9 : 3 2

210 9 : 3 2

220 9 : 3 2

230 9 : 3 2

240 9 : 3 2

250 9 : 3 2
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Chapin Pierre Oldham - Direct Examination by Ms. Warren

Q.Q.Q.Q. Did you receive my email, the third supplemental

MAR filed in this case, which raised claim 17, alleging

ineffective assistance because Mr. Atkinson's representation

of Lead Investigator Chris Poole raised an impermissible

conflict in his representation of Scott Allen?

A.A.A.A. I did.

Q.Q.Q.Q. And did you read that document?

A.A.A.A. I did.

Q.Q.Q.Q. Did Will Atkinson ever tell you that he had

previously represented Lead Investigator Chris Poole?

A.A.A.A. I do not recall having any conversation with

Mr. Atkinson about representation of Mr. Poole, so my answer

would be no.

Q.Q.Q.Q. To your knowledge, did Will Atkinson ever tell

Scott Allen that he had previously represented Lead

Investigator Chris Poole?

A.A.A.A. Not to my knowledge, no.

Q.Q.Q.Q. Did Will Atkinson ever raise his prior

representation of Chris Poole in court on the record?

A.A.A.A. Not to my knowledge, no.

Q.Q.Q.Q. Did you ever represent, whether in any criminal or

civil capacity, any of the civilian witnesses in this case?

A.A.A.A. Not to my recollection.

Q.Q.Q.Q. Did you ever represent, whether in any criminal or

civil capacity, any of the law enforcement witnesses in this

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n
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 90 9 : 3 3

100 9 : 3 3

110 9 : 3 3

120 9 : 3 3

130 9 : 3 3

140 9 : 3 3

150 9 : 3 3

160 9 : 3 3

170 9 : 3 3

180 9 : 3 3

190 9 : 3 3

200 9 : 3 3

210 9 : 3 3

220 9 : 3 3

230 9 : 3 4

240 9 : 3 4

250 9 : 3 4
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Chapin Pierre Oldham - Direct Examination by Ms. Warren

case?

A.A.A.A. Not to my recollection.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  No further questions.

THE COURT:THE COURT:THE COURT:THE COURT:  Cross-exam?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  No questions, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Thank you, sir.  You may step down.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Thank you, sir.

THE COURT:THE COURT:THE COURT:THE COURT:  I believe that was the only witness

that was contemplated being called out of order; is that

correct?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  The state may proceed.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Thank you, Your Honor.  

State calls Chris Poole.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Nick, do you want to fix the exhibit

first?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, may we have a moment?

There's an exhibit that --

THE COURT:THE COURT:THE COURT:THE COURT:  You can have all the time you need.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  I've just got to go down and copy a

page on the right side.

THE COURT:THE COURT:THE COURT:THE COURT:  Court will be at ease.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, we have no objection to

releasing Mr. Oldham from his subpoena.

THE COURT:THE COURT:THE COURT:THE COURT:  Mr. Oldham, sir, you are released

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n
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Chapin Pierre Oldham - Direct Examination by Ms. Warren

again.  Hopefully, you can go about your business.

(Court at ease.)

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May it please the Court?  We're

ready.

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may proceed.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, the state would call

Agent Chris Poole.

THE COURT:THE COURT:THE COURT:THE COURT:  Come and be sworn, please.

CHRISTOPHER SCOTT POOLECHRISTOPHER SCOTT POOLECHRISTOPHER SCOTT POOLECHRISTOPHER SCOTT POOLE,,,, 

having having having having been first duly swornbeen first duly swornbeen first duly swornbeen first duly sworn, , , ,  

testified as follows:testified as follows:testified as follows:testified as follows: 

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:         I do.

THE COURT:THE COURT:THE COURT:THE COURT:  Please make yourself comfortable.

The state may proceed.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, before this witness

testifies, I did just want to raise -- I don't know if the

Court wants to inquire or counsel Mr. Poole as to whether he

is waiving any privileges.

I know that there's at least one privilege at

issue here, being the attorney-client privilege, and I don't

know if any additional privileges, including a potential

Fifth, may come up during this hearing.  

And if Mr. Poole needs independent counsel,

certainly neither Mr. Allen's counsel nor the state are in a

position to advise him.
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 10 9 : 3 5

 2

 30 9 : 5 5

 40 9 : 5 5

 50 9 : 5 5

 60 9 : 5 5

 70 9 : 5 5

 80 9 : 5 5

 9

10

11

120 9 : 5 5

130 9 : 5 5

140 9 : 5 5

150 9 : 5 5

160 9 : 5 5

170 9 : 5 5

180 9 : 5 5

190 9 : 5 5

200 9 : 5 6

210 9 : 5 6

220 9 : 5 6

230 9 : 5 6

240 9 : 5 6

250 9 : 5 6



Page 1381

Chapin Pierre Oldham - Direct Examination by Ms. Warren

THE COURT:THE COURT:THE COURT:THE COURT:  Are there any other privileges that

the state foresees at this point that I need to address?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Not that the state's aware of,

Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  All right.  Sir, would you state your

name for the record.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Chris Poole.

THE COURT:THE COURT:THE COURT:THE COURT:  Sir, are you -- at this time, do you

have any relationships that would give rise to any

privileges in terms of restrictions on your testimony in

this case that you wish to adhere to?

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  You said relationships?

THE COURT:THE COURT:THE COURT:THE COURT:  Any professional relationships, like

attorney-client, anything of that nature, that you at this

point would want to keep confidential and privileged, or are

you waiving any such privilege?

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Waiving.

THE COURT:THE COURT:THE COURT:THE COURT:  You are waiving any such privilege?

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Yes.

THE COURT:THE COURT:THE COURT:THE COURT:  And I don't know what other privileges

may apply.

At this point, are you intending to testify fully,

completely of your own free will and volition, and answer

truthfully and in good faith all questions put to you by the

defense counsel and the state?
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Christopher Scott Poole - Direct Examination by Mr. Vlahos

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Yes.

THE COURT:THE COURT:THE COURT:THE COURT:  And you are not reserving or retaining

any type of privilege whatsoever in terms of confidential

communications that you would like to remain secret?

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  No.

THE COURT:THE COURT:THE COURT:THE COURT:  So noted.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Thank you.

THE COURT:THE COURT:THE COURT:THE COURT:  You may proceed.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Thank you, Your Honor.

BY MR. VLAHOS:BY MR. VLAHOS:BY MR. VLAHOS:BY MR. VLAHOS:

Q.Q.Q.Q. Agent Poole, could you please state your full name

for the record.

A.A.A.A. Christopher Scott Poole.  I go by Chris.

Q.Q.Q.Q. Chris.  Okay.  

And how are you employed, sir?

A.A.A.A. The North Carolina Alcohol Law Enforcement

division, which is a section of the Department of Public

Safety.  I am the special agent in charge of the ALE gaming

team in the state, so I cover 100 counties.

Q.Q.Q.Q. And when did you first go to work for ALE?

A.A.A.A. January 3rd of 2000.

Q.Q.Q.Q. Okay.  And before that, where were you employed?

A.A.A.A. Montgomery County Sheriff's Office.

Q.Q.Q.Q. And approximately how long were you employed with

Montgomery County Sheriff's Office?
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Christopher Scott Poole - Direct Examination by Mr. Vlahos

A.A.A.A. It would have been sometime in 1994, and I left

the end of 1999.

Q.Q.Q.Q. And were you employed in law enforcement before

that?

A.A.A.A. I was.  I was employed at the Biscoe Police

Department from 1990 to 1994 when I went to the sheriff's

office.  And I left in good standing.

Q.Q.Q.Q. And when you were at the Montgomery County

Sheriff's Office, before you left, what were your duties

there?

A.A.A.A. Before I left, I was the lieutenant over the

criminal investigation division.

Q.Q.Q.Q. And did you investigate this case, the case of

State v. Scott David Allen?

A.A.A.A. Myself and John Reid with the North Carolina SBI

did.

Q.Q.Q.Q. And were you the lead investigator for the

Montgomery County Sheriff's Office in the case?

A.A.A.A. I was.  And Mr. Reid was the lead investigator for

the State Bureau of Investigation.

Q.Q.Q.Q. And was the State Bureau called in to assist you

in the investigation?

A.A.A.A. They were.

Q.Q.Q.Q. Now, how did the case get assigned to you?

A.A.A.A. You talking about how did it -- who assigned it to
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Christopher Scott Poole - Direct Examination by Mr. Vlahos

me, or how did I come up on it?

Q.Q.Q.Q. How did you get involved in the State v.

Scott David Allen case?

A.A.A.A. I vaguely remember Barry Bunting, I think it was,

might have been the lead investigator for Randolph County

Sheriff's Office.  They began working the case because they

thought it was in their jurisdiction.  But a week or so

later, they learned that it was in Montgomery where the body

was found, right over the county line, I think.

Q.Q.Q.Q. And do you recall when about it was that you were

assigned to the case?

A.A.A.A. It'd be sometime in July.

Q.Q.Q.Q. And is that July of 1999?

A.A.A.A. Yes.

Q.Q.Q.Q. And how long did you work the case for?  How long

of a period?

A.A.A.A. It would have been July of '99, probably right up

to before I left, more than likely.

Q.Q.Q.Q. So you were involved with the case from July of

1999 until January the 3rd of 2000; is that correct?

A.A.A.A. Correct.  But I left -- I think it would have been

December 31st of 1999.

Q.Q.Q.Q. Okay.  So you left the Montgomery County Sheriff's

Office December 31st --

A.A.A.A. Yes.

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 9 : 5 9

 20 9 : 5 9

 30 9 : 5 9

 40 9 : 5 9

 50 9 : 5 9

 60 9 : 5 9

 70 9 : 5 9

 81 0 : 0 0

 91 0 : 0 0

101 0 : 0 0

111 0 : 0 0

121 0 : 0 0

131 0 : 0 0

141 0 : 0 0

151 0 : 0 0

161 0 : 0 0

171 0 : 0 0

181 0 : 0 0

191 0 : 0 0

201 0 : 0 0

211 0 : 0 0

221 0 : 0 0

231 0 : 0 0

241 0 : 0 0

251 0 : 0 0



Page 1385

Christopher Scott Poole - Direct Examination by Mr. Vlahos

Q.Q.Q.Q. -- of '99.

So when you left the Montgomery County Sheriff's

Office, I presume you left the investigation behind; is that

correct?

A.A.A.A. Correct.  I went to the ALE academy.

Q.Q.Q.Q. And that's where you went on January the 3rd of

2000; is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. Now, what did you do when the case was assigned to

you?  How did you first start investigating the case?

A.A.A.A. The best of my memory, I think they had already

formed a suspect, which was Mr. Allen at the time.  I do not

remember how they formed that, but I remember he was a

suspect for the case.

Q.Q.Q.Q. And what did you do when you got the case?

A.A.A.A. I want to say when I got the case, I ended up

doing a search warrant at Whip-O-Will Cove.  I think that's

where he resided for a short period of time.

Q.Q.Q.Q. Okay.

A.A.A.A. I want to say that I ended up doing -- seizing a

vehicle, and the State Bureau of Investigation processed

that.  I think they did luminol.

Q.Q.Q.Q. And was that an older model pickup truck?

A.A.A.A. I -- I can't even recall.  I remember it was a

pickup truck, but I do not remember what model or anything
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like that.

Q.Q.Q.Q. And any other searches that you were involved in?

A.A.A.A. We went and -- the State Bureau of Investigation

and I went with them back to the crime scene.  And I think

it was Special Agent Webster, I can't recall his first name,

he ended up doing -- processing a crime scene there.

And then I also processed a crime scene -- it was

at a cabin near Scott's parent's house where Vanessa and

Scott had stayed while he was escaped at times.

Q.Q.Q.Q. So first, let's go back a little bit.

Did you -- you said you went to -- with the SBI

Agent Webster.  Would that be Jerry Webster with the SBI?

A.A.A.A. I think that is his first name.

Q.Q.Q.Q. Did you go when he conducted a supplemental crime

scene search?

A.A.A.A. I did.

Q.Q.Q.Q. And -- so I take it you weren't at the initial

crime scene search?

A.A.A.A. I never was at the initial crime scene search at

all.  I didn't participate in that at all.

Q.Q.Q.Q. Okay.  Were you --

A.A.A.A. Didn't even have knowledge of it.

Q.Q.Q.Q. Didn't have any knowledge?

A.A.A.A. No.

Q.Q.Q.Q. Did you have any knowledge of this case before it
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was assigned to you that you know of?

A.A.A.A. I don't think so.  I mean, the Courier-Tribune

would have probably had something in it, but I didn't read

the Courier-Tribune.  So, to my knowledge, I don't think I

had any knowledge of it.

Q.Q.Q.Q. And with the crime scene searches you listed, the

Whip-O-Will Cove, I presume you and other officers went out

there?

A.A.A.A. I think so.

Q.Q.Q.Q. Okay.  And with regard to the cabin that you

mentioned -- and the cabin near defendant's parent's house?

A.A.A.A. Correct.

Q.Q.Q.Q. What cabin -- or where was that cabin?  

A.A.A.A. I would have to look at some document to tell you

what address was on there, but it was a hunting cabin that

was used during hunting season.  It was near his parent's

house.  And statements we got from Ms. Smith, they would use

that cabin to stay in from time to time.

Q.Q.Q.Q. And that was a cabin -- was it a cabin owned by

Mr. Bennett?

A.A.A.A. I think that's right.  Because I think Mr. Hopkins

owned the one where the actual homicide occurred at, I want

to say.

Q.Q.Q.Q. Okay.  So the crime scene search with

Jerry Webster was done at the Hopkins cabin?
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A.A.A.A. That would be correct.

Q.Q.Q.Q. You went out with -- or maybe with other officers

and did another crime scene search at the Bennett cabin; is

that correct?

A.A.A.A. That -- that was.  And the main reason at the

Bennett cabin was Scott's parents had been giving him money

or -- and Vanessa money while he was escaped.  His dad

worked for Department of Corrections at the time.

I think in Ms. Smith's statement, she had said

that Mr. Allen, the father, had smoked cigarettes out there,

so we went and gathered some cigarette butts preparing for

trial on that particular case.

Q.Q.Q.Q. And the reason you went out to the Bennett cabin

was to collect those cigarette butts and maybe some other

items to see if Bennie Allen had been out there?

A.A.A.A. Correct.  That was the main purpose of that.

Q.Q.Q.Q. Okay.  Were you looking necessarily at that time

for any evidence in this case?

A.A.A.A. No.  There wasn't -- to my memory, there wasn't

any suggestions that there was evidence for the homicide

case being there that I can remember.

Q.Q.Q.Q. And with regard to the crime scene search by

Jerry Webster at the Hopkins cabin, that was -- a search

warrant was -- or the search was executed for evidence for

this case; is that correct?
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A.A.A.A. That would be correct.

And that was my one and only time ever going to

the actual -- where the homicide happened.

Q.Q.Q.Q. Were you there for the whole search?  Like, did

you stay until nighttime?

A.A.A.A. I'm sure I did.  Because, to the best of my

memory, I think it was a pretty long haul walking in and

walking out, so I want to say it was Mr. Webster, John Reid,

and myself.

Q.Q.Q.Q. And y'all parked -- did you park where the gate

is, or how far -- did you get close to it?

A.A.A.A. I can't recall.  I remember we had to park, and we

had to walk in, to the best of my memory, a pretty long

ways.

Q.Q.Q.Q. Okay.  Now, with the statements of Vanessa Smith,

how many statements did you take from Vanessa Smith?

A.A.A.A. I took two separate statements.

Q.Q.Q.Q. And did you take the first statement on or about

August 10th of 1999?

A.A.A.A. I did.

Q.Q.Q.Q. What were the circumstances of that?

A.A.A.A. We had got -- I think there was a felony warrant

for her for the larceny of a vehicle.  And I don't remember

if she turned herself in or if they picked her up, but she

was in custody, and she was wanted for questioning in the
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homicide.

So Charlotte-Meck ended up contacting me, and

myself and -- I think it was a sergeant, don't hold me to

it, but it was Sergeant Pete Blue and I went to

Charlotte-Meck Police Department where Ms. Smith was, and I

interviewed her there at Charlotte-Meck.

Q.Q.Q.Q. Okay.  And at the time you went there, what did

you take with you?

A.A.A.A. Probably my notepad, pen, business cards.  You

know, standard stuff.

Q.Q.Q.Q. And did you get access, and were you able to

interview her?

A.A.A.A. I did.

Q.Q.Q.Q. Okay.  Since she was in custody, did you read her

her Miranda rights?

A.A.A.A. I did.  And it was -- don't hold me to a time, but

it was early morning.

Q.Q.Q.Q. Okay.  And when you read her her Miranda rights,

did she, in fact, waive them and speak with you?

A.A.A.A. She did.

Q.Q.Q.Q. Okay.  And that's when she gave you the statement

on August 10th of 1999; is that correct?

A.A.A.A. Correct.  And that statement -- because I didn't

have a computer with me, that statement was handwritten by

me, reviewed by her, and then she signed it, and I believe I
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signed it as well.

Q.Q.Q.Q. You said "I didn't have my computer with me."

What was your habit at that time with the computer?

A.A.A.A. I would try to use a computer to type up

statements right then if I could so I didn't have to

handwrite them.  I was a lot faster typer than I was

handwriting.

Q.Q.Q.Q. So if you interview a witness or a suspect or

anything like that, you try to have your computer with you;

is that correct?

A.A.A.A. Correct.

Q.Q.Q.Q. And when you type up those statements, what would

you do if you had access to the person and you wanted them

to sign it?

A.A.A.A. In an ideal situation with that statement, if I'd

had a computer, I would have typed it up, printed it out,

let her review it, and then let her sign it.  And I think

that's what I did with the second statement.

Q.Q.Q.Q. Okay.  That's what you did with the second

statement, you believe?

A.A.A.A. Yeah, I think -- I think the second statement was

on the same day, it was just later in the evening.

Q.Q.Q.Q. You mean on August the 11th of 1999; is that

correct?

A.A.A.A. Yes.  I'd have to look at the statements, but I
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think both statements was taken the same day.  One was early

morning, and then one was like in the afternoon probably.

Because I think she went on the second statement and pointed

out Scott's parent's house; the cabin as far as they were

staying in from time to time, not the homicide cabin.  And

then we went back to the sheriff's office and set down and

interviewed her, typed her statement, and printed it out.

She made any changes, I think, and then she signed it.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the witness,

Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the clerk and retrieve

State's Exhibit Number 90, please?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes.

Q.Q.Q.Q. Agent Poole, I'm handing you what I've marked for

identification as State's Exhibit 90.

Could you please take a look at that exhibit.

A.A.A.A. This is the original first statement that I

interviewed Ms. Smith at Charlotte-Meck PD.  And it was

August 10th of 1999.  And the interview started at 4:50 a.m.

THE COURT:THE COURT:THE COURT:THE COURT:  Wait for a question, please.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Okay.

Q.Q.Q.Q. When did the interview start?

A.A.A.A. 4:50 a.m.

Q.Q.Q.Q. And when did it conclude?

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 11 0 : 1 0

 21 0 : 1 0

 31 0 : 1 0

 41 0 : 1 0

 51 0 : 1 0

 61 0 : 1 0

 71 0 : 1 0

 81 0 : 1 0

 91 0 : 1 0

101 0 : 1 0

111 0 : 1 0

121 0 : 1 0

131 0 : 1 0

141 0 : 1 0

151 0 : 1 1

161 0 : 1 1

171 0 : 1 1

181 0 : 1 1

191 0 : 1 1

201 0 : 1 1

211 0 : 1 1

221 0 : 1 1

231 0 : 1 1

241 0 : 1 1

251 0 : 1 1



Page 1393

Christopher Scott Poole - Direct Examination by Mr. Vlahos

A.A.A.A. 8:59 a.m.

Q.Q.Q.Q. Okay.  And that was on August the 10th of 1999; is

that correct?

A.A.A.A. Correct.  And Sergeant Pete Blue was a witness

also.

Q.Q.Q.Q. And then at some point, you reduced that to a

typewritten statement; is that correct?

A.A.A.A. Yeah.  The sheriff's office at the time had this

policy kind of -- I mean, it wasn't a written policy, but if

you hand written a statement, then it got typed up by the

administrative assistant so the district attorney could read

it because everybody's handwriting wasn't legible.  

So I think that's where that second typed

statement for this came from.  The administrative assistant

would have typed that up to go in the packet as well.  It

just allowed the DAs to read everybody's, you know, writing.

Q.Q.Q.Q. And after the administrative assistant types the

statement, what happens to it?

A.A.A.A. Typically, it's returned and goes into the file

and then goes to the district attorney.

Q.Q.Q.Q. So you would have gotten it back, put it in the

file, and copied it?

A.A.A.A. That would be correct.

Q.Q.Q.Q. Is it your -- was your habit to give the district

attorney what you had in your file as far as statements?
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A.A.A.A. Correct.

Q.Q.Q.Q. What would you do if you had both the written

statement and the typed statement?

A.A.A.A. I would do the written statement because it was

signed.  I mean, this would have went to the DA as well.

Q.Q.Q.Q. Okay.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I retrieve from the clerk,

Your Honor, Defendant's Exhibits 23 and 24?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  And, Your Honor, before I approach

the witness, the state's going to move to introduce State's

Exhibit Number 90 into evidence.

THE COURT:THE COURT:THE COURT:THE COURT:  Any objection?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes, Your Honor.

I'm going to object to the extent that it

contains --

THE COURT:THE COURT:THE COURT:THE COURT:  Would you repeat that, please.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes, Your Honor.  

I'm going to object to the extent that it contains

hearsay statements of Vanessa Smith.  And I also object

because there is no documentation that this was ever

provided to counsel.

I want to make a record that this was not in

either of trial counsels' files, and it is not on any of the

discovery lists that were provided to trial counsel.
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THE COURT:THE COURT:THE COURT:THE COURT:  Any response to that?  Any explanation

for that?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Yes, Your Honor.

First of all, the statement that it was not in

trial counsels' files, state's position is that we don't

know what was in trial counsels' files in 1999 or when this

discovery got turned over.

And the testimony has been that it has been

through several appellate lawyer/post-conviction lawyers,

handed down from lawyer to lawyer to lawyer.  

So to make a representation that it is -- it

wasn't in defense counsels' files at the time of trial for

Mr. Oldham and Mr. Atkinson, the state's argument on that is

that's not a valid argument.  It's been through so many

different hands.

And the state would also argue that -- I'm not

arguing about hearsay statements, but Vanessa Smith's

testimony is getting challenged so this statement is

relevant and material as to whether her pretrial statements

corroborate or don't corroborate her testimony at trial.

THE COURT:THE COURT:THE COURT:THE COURT:  Anything else for the record, ma'am?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes, Your Honor.

Just that Mr. Oldham's testimony -- I believe he

stated that he provided his files both to Mr. Unti and to

appellate counsel.  Mr. Unti Bates-stamped Mr. Oldham's
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files and Mr. Atkinson's files upon receiving them,

including additional files that he received from

Mr. Atkinson in, I believe, 2016 or 2017 in open court.

Those files have been numbered numerically, and they had not

been passed down from attorney to attorney.  There's no

evidence of that.  There's no record of that.

And I can make a record that they were passed to

Mr. Unti, as I understand from both trial counsel and from

Mr. Unti.  They were Bates-stamped and numbered by him, they

were provided to me, and I provided them to the state in

numerical order with a privilege log for each and every

document that I excluded.

THE COURT:THE COURT:THE COURT:THE COURT:  Anything further for the state?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Yes, Your Honor.  

There was at least one other lawyer,

Barbara Blackman, beforehand.  And I don't have any idea

when Mr. Unti stamped them.  I did get some limited

discovery on the three claims that Judge Long heard

regarding the ineffective assistance of counsel sentencing

claims.  But I did not get the rest of the discovery that I

got from Ms. Warren on the guilt phase claims until much

later.

So I know this case has been through several

lawyers.  And the state would object to representation of

any finding that these -- that this was not in trial
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counsels' files without -- with so many years going by and

so many lawyers involved in the case.

Also, at the time, when Mr. Unti was representing,

we had a hearing where the state did a subpoena duces tecum

on both Mr. Atkinson and Mr. Oldham asking for any remaining

parts of their files.

And my recollection is that Mr. Atkinson brought

in five notebooks -- and when I say notebooks, I mean

three-ring binders -- five three-ring binders of materials

that he had not provided to appellate or post-conviction

counsel he believed.  And there were other items in there.

I don't know if Mr. Oldham -- Mr. Unti got to Bates stamp

those items or not.  I'm not aware of anything.

But they got them all in from different sources,

an additional five binders from Mr. Atkinson, and then I

don't know -- also, as defense counsel has stated, they

either Bates-stamped or gave me something that said that

they're not going to give me this.  And I didn't get to see

pages of the entire defense attorneys' files.  So I -- I

still object to that representation, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  All right.  State's Exhibit Number 90

will be received over objection.  Court will not consider

rank hearsay, but it will consider whether or not this

exhibit corroborates any prior statements or different

statements made by Vanessa Smith.
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You may proceed.

Q.Q.Q.Q. Agent Poole, I'm handing you what's already been

entered into evidence as Defendant's Exhibit 23.

Could you please take a look at that exhibit.

A.A.A.A. This would have been the typed statement.

Basically, what would have happened, the administrative

assistant would have got this statement and --

THE COURT:THE COURT:THE COURT:THE COURT:  "This" be specific, please, for the

record.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  I'm sorry.

A.A.A.A. The administrative assistant would have got the

statement that was taken on August 10th, 1999, at 4:50 a.m.

from Vanessa Smith.

Q.Q.Q.Q. And what state's exhibit number is that?

A.A.A.A. And that would be -- is it 90?

Q.Q.Q.Q. State's Exhibit 90, yes, sir.

A.A.A.A. And they would end up typing that statement in a

Word document, which this is Exhibit 23, the Word document

that the administrative assistant typed.

Q.Q.Q.Q. And is that Defendant's Exhibit 23?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  And so State's Exhibit 90 is the

handwritten version of Defendant's Exhibit 23, which is

typed; is that correct?

A.A.A.A. Yes.
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Q.Q.Q.Q. I'm handing you what's already been entered into

evidence as Defendant's Exhibit 24.

Could you please take a look at that exhibit.

A.A.A.A. This would have been the second statement that was

taken on August 11th, 1999.  And it began at 1:18 p.m. when

Ms. Smith was Mirandized and waived her rights.

That statement --

THE COURT:THE COURT:THE COURT:THE COURT:  I'm sorry.  He only asked you to look

at it.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Okay.  I'm sorry.

THE COURT:THE COURT:THE COURT:THE COURT:  Wait for a question.

Q.Q.Q.Q. All right.  And when was that statement taken?

A.A.A.A. August 11th, 1999.

Q.Q.Q.Q. And when did you start -- first of all, is there a

Waiver of Rights form on the front?

A.A.A.A. Yes, there is.

Q.Q.Q.Q. And is that executed by Vanessa Smith?

A.A.A.A. Yes.

Q.Q.Q.Q. And is that document when you read her her Miranda

rights on that day?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  And over on the next page, when did the

interview start?

A.A.A.A. The actual interview started at 3:30 p.m.

Q.Q.Q.Q. And you had your computer with you on this
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occasion; is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. So you typed this statement out, the one you took

on August 11th, 1999; is that correct?

A.A.A.A. Yes, at Montgomery County Sheriff's Office.

Q.Q.Q.Q. And when did the statement end?

A.A.A.A. 8:25 p.m.

Q.Q.Q.Q. And is that noted at the last page of the

statement?

A.A.A.A. It is on page 24.

Q.Q.Q.Q. And who witnessed the statement?

A.A.A.A. Myself.

Q.Q.Q.Q. And did Vanessa Smith sign in your presence?

A.A.A.A. She did.

Q.Q.Q.Q. The typewritten statement, is it signed at the

bottom of each page?

A.A.A.A. Yes.

Q.Q.Q.Q. And that's defendant's exhibit what now?

A.A.A.A. That is Defendant's Exhibit 24.

And also, it looks like Ms. Smith also dated each

page as well.

Q.Q.Q.Q. How about State's Exhibit 90?  Could you take a

look at that again.

Now, is State's Exhibit 90 the handwritten

statement that you took on August the 10th of 1999?

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 11 0 : 2 1

 21 0 : 2 1

 31 0 : 2 1

 41 0 : 2 1

 51 0 : 2 1

 61 0 : 2 1

 71 0 : 2 1

 81 0 : 2 1

 91 0 : 2 1

101 0 : 2 1

111 0 : 2 1

121 0 : 2 1

131 0 : 2 1

141 0 : 2 1

151 0 : 2 1

161 0 : 2 1

171 0 : 2 1

181 0 : 2 1

191 0 : 2 1

201 0 : 2 1

211 0 : 2 1

221 0 : 2 1

231 0 : 2 2

241 0 : 2 2

251 0 : 2 2
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A.A.A.A. Yes, it is.

Q.Q.Q.Q. And is that one signed at the bottom of each page

by Vanessa Smith?

A.A.A.A. It's signed and dated.

Q.Q.Q.Q. And you witnessed her sign it?

A.A.A.A. Yes.

Q.Q.Q.Q. Agent Poole, did I send you copies of the

statement from August 10th of 1999, the handwritten version,

and the typed version, did I send you copies of those?

A.A.A.A. You did.

Q.Q.Q.Q. And were you able to -- and what did I ask you to

do with them?

A.A.A.A. I reviewed them and tried to find out any

inconsistencies between the written statement and the typed

statement that the administrative assistant typed.

Q.Q.Q.Q. And did you note on each of these that you printed

where you saw a difference?

A.A.A.A. I did find a few inconsistencies, yes.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the witness,

Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

Q.Q.Q.Q. Agent Poole, I'm handing you first what I've

marked for identification as State's Exhibit 107.

And I'm handing you what I've marked for

identification State's Exhibit 108.

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 11 0 : 2 2

 21 0 : 2 2

 31 0 : 2 2

 41 0 : 2 2

 51 0 : 2 2

 61 0 : 2 2

 71 0 : 2 2

 81 0 : 2 2

 91 0 : 2 2

101 0 : 2 2

111 0 : 2 2

121 0 : 2 2

131 0 : 2 2

141 0 : 2 3

151 0 : 2 3

161 0 : 2 3

171 0 : 2 3

181 0 : 2 3

191 0 : 2 5

201 0 : 2 5

211 0 : 2 5

221 0 : 2 5

231 0 : 2 5

241 0 : 2 5

251 0 : 2 5
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Officer Poole, State's Exhibit 107, does that

appear to be a copy of the handwritten statement that you

took from Vanessa Smith on August 10th, 1999?

A.A.A.A. Yes.

Q.Q.Q.Q. And is that the one that you printed out and then

marked the differences that you were able to see?

A.A.A.A. Yes.

Q.Q.Q.Q. And then State's Exhibit 108, is that the typed

version of the August 10th, 1999, statement of

Vanessa Smith?

A.A.A.A. Yes.

Q.Q.Q.Q. And did you mark any inconsistencies in that one

as well?

A.A.A.A. I did.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, the state would move to

admit State's Exhibits 107 and 108.

THE COURT:THE COURT:THE COURT:THE COURT:  Any objection to State's 107, 108?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, I have no objection to

these for the limited purpose of documenting the differences

that Mr. Poole has observed between the statements.

I maintain all of my other objections as to

hearsay and whether State's 107 was in trial counsel's file

or whether trial counsel had any knowledge of it.

THE COURT:THE COURT:THE COURT:THE COURT:  Anything for the record for the state?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, just the same points we

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n
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101 0 : 2 6
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131 0 : 2 6

141 0 : 2 6

151 0 : 2 6

161 0 : 2 6

171 0 : 2 6

181 0 : 2 6

191 0 : 2 6

201 0 : 2 6

211 0 : 2 6

221 0 : 2 6

231 0 : 2 6

241 0 : 2 6

251 0 : 2 6



Page 1403

Christopher Scott Poole - Direct Examination by Mr. Vlahos

made about it in trial counsel's file, that a determination

of that cannot be made from the facts.

THE COURT:THE COURT:THE COURT:THE COURT:  State's 107 and 108 are each received

over the previously stated objections.

Q.Q.Q.Q. Agent Poole, can you take a look first at State's

Exhibit 107.

A.A.A.A. Yes.

Q.Q.Q.Q. And that's the handwritten statement.

Can you please flip yourself to the first page

where you saw a discrepancy.

A.A.A.A. It's page 3 on the handwritten.  And it looks like

the second page for State's Exhibit 108.

Q.Q.Q.Q. And what discrepancy did you see on there?

A.A.A.A. The handwritten statement has the name Eric,

E-R-I-C.  The typed statement by the administrative

assistant has Eric's name E-R-K.

Q.Q.Q.Q. And when you say "typed," is that State's

Exhibit 108?

A.A.A.A. Yes, it's on State's Exhibit 108.

Q.Q.Q.Q. What page?

A.A.A.A. It'd be the second page of State's Exhibit 108.

Q.Q.Q.Q. And is it the second paragraph, the end of the

second paragraph on that page?

A.A.A.A. Yes.

Q.Q.Q.Q. And you wrote Eric, and the transcriptionist wrote

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 11 0 : 2 6

 21 0 : 2 6

 31 0 : 2 6

 41 0 : 2 6

 51 0 : 2 7

 61 0 : 2 7

 71 0 : 2 7

 81 0 : 2 7

 91 0 : 2 7

101 0 : 2 7

111 0 : 2 7

121 0 : 2 7

131 0 : 2 7

141 0 : 2 7

151 0 : 2 7

161 0 : 2 7

171 0 : 2 7

181 0 : 2 7

191 0 : 2 7

201 0 : 2 7

211 0 : 2 7

221 0 : 2 7

231 0 : 2 8

241 0 : 2 8

251 0 : 2 8



Page 1404

Christopher Scott Poole - Direct Examination by Mr. Vlahos

E-R-K; is that correct?

A.A.A.A. Correct.  On State's Exhibit 107, on the

handwritten statement, I spelled Eric E-R-I-C.  And it looks

like on State's Exhibit 108, the administrative assistant

typed E-R-K.

Q.Q.Q.Q. What else did you see?

A.A.A.A. On page 6 of Exhibit 107, the very first

paragraph, I had written "drugs."

Q.Q.Q.Q. And what was on the -- and is that at the top

paragraph?

A.A.A.A. It's the second page on Exhibit 108.  On the typed

statement, it's only got "drug."

THE COURT:THE COURT:THE COURT:THE COURT:  I'm sorry, can we use numbers to

identify these pages, please?  Hold on.

Q.Q.Q.Q. And on --

THE COURT:THE COURT:THE COURT:THE COURT:  For instance, I see on State's

Exhibit 108, there are numbers at the bottom of the pages.

If we can use those so I can follow along.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Sure.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Yes, Your Honor.

Q.Q.Q.Q. So looking at State's Exhibit 107, is there the

number 6 written at the top of the right-hand corner of that

page?

A.A.A.A. Correct.

Q.Q.Q.Q. And the first paragraph there, the last -- the

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n
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first paragraph, the first line, at the end of that, it says

"drugs," D-R-U-G-S; is that correct?

A.A.A.A. That would be correct.

Q.Q.Q.Q. And then on State's Exhibit 108, there's a Bates

stamp at the bottom, 000076; is that correct?

A.A.A.A. That's correct.

Q.Q.Q.Q. And is that the page you're looking at?

A.A.A.A. That is the page I'm looking at.

Q.Q.Q.Q. And when you go down, how many paragraphs from the

bottom are we looking?

A.A.A.A. From the bottom, you go the second one up.

Q.Q.Q.Q. The second one up.

And does it say, "Smith stated she got on drug

again"?

A.A.A.A. Correct.  There's no "s" on page 76 of

Exhibit 108.

Q.Q.Q.Q. And is that whole statement, "Smith stated she got

on drug again, so she sends Robert and Larry back to

North Carolina"?

A.A.A.A. Yes.

Q.Q.Q.Q. And what's the next one you saw on 107?

A.A.A.A. If you go to State's Exhibit 107, page 12, the

second paragraph.

Q.Q.Q.Q. And what does that paragraph state?

A.A.A.A. That paragraph says, "Smith stated she remembered

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n
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one day Bennie and Sherry Allen brought food and medication

to the cabin for them."

Q.Q.Q.Q. Okay.  And that appeared in State's Exhibit 107;

is that correct?

A.A.A.A. Correct.

If you go to State's Exhibit 108, page 00078, the

fourth paragraph from the bottom, that -- well, should have

been the fourth paragraph from the bottom.  That statement

was completely not typed into the written statement.

Q.Q.Q.Q. So that statement was left out of the typewritten

statement?

A.A.A.A. That would be correct.

Q.Q.Q.Q. And for the record, Agent Poole, is that four

zeros, 000078?

A.A.A.A. Yes.

Q.Q.Q.Q. So -- and there's a paragraph that appears above

it and below it.  Can you please read the paragraph below

the portion that was left out.

A.A.A.A. Sure.

"Smith stated that Sherry and Bennie Allen knew

the entire time where Scott was at while escaped from

prison, and they had contact with him the entire time."

Q.Q.Q.Q. Okay.  So the paragraph you read in State's

Exhibit 107 should have been above that paragraph in State's

Exhibit 108?

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n
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A.A.A.A. That would be correct.

Q.Q.Q.Q. And what other discrepancies did you find?

A.A.A.A. I didn't find any other discrepancies, but I'm not

saying there's not any.

Q.Q.Q.Q. And when were you doing this task that I asked you

to do?

A.A.A.A. Yesterday evening.

Q.Q.Q.Q. And had you worked a full day before doing that?

A.A.A.A. No.  I'm actually retiring at the end of the year,

so I'm having to burn vacation time.

Q.Q.Q.Q. Okay.  And that's what you were doing yesterday?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  Now, were you ever represented by

Will Atkinson?

A.A.A.A. I was.

Q.Q.Q.Q. Okay.  Could you please tell us the circumstances

that you retained his services.

A.A.A.A. Sure.  It was a group of us, probably 10 or so of

us, got charged by citation for littering by -- Biscoe

Police Department was the issuing agency.

We decided that we were going to try to get an

attorney so we went downtown Troy.  The first attorney we

went to see was Mr. Harry Fisher.  Harry Fisher at the time

had a reputation in the community.

Q.Q.Q.Q. What happened when you went to go talk to him?

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n
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A.A.A.A. We went to Mr. Fisher's office, and Mr. Fisher was

going to charge us a lot of money for his services.

Q.Q.Q.Q. And you were saying something about his reputation

in the community, Mr. Fisher's?

A.A.A.A. Yeah.  At the time, you know, as far as us being,

you know, young adults, Mr. Fisher had that reputation that

he was a really good attorney if you got in trouble.

Q.Q.Q.Q. And did you know any attorneys in town at that

time?

A.A.A.A. The only attorney that I knew in Montgomery County

by name would have been Harry Fisher.  And I think that's

the first time I ever met him is when I went to his office

then.

Q.Q.Q.Q. Okay.  How old were you at the time you got

charged with this, or this happened, if you remember?

A.A.A.A. I'm going to say 19, 20, somewhere in there.  18,

19, 20.  I was young.

Q.Q.Q.Q. And were you in any kind of law enforcement then?

A.A.A.A. I was not in law enforcement at that time.

Q.Q.Q.Q. Was that before you went to BLET, to the best of

your recollection?

A.A.A.A. I can't recall on that one.

Q.Q.Q.Q. And what were the underlying circumstances that

led to the charge?

A.A.A.A. They was -- some friends of us on -- friends of

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n
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ours on the east side of the county, what they referred to

as the east side, and they decided that they wanted to go

litter a teacher's yard, so they went to a dumpster.  And I

helped load the trash in the back of the truck, but I didn't

place any on the actual lot or yard of the teacher.  But,

you know, I was acting in concert, so I got a citation for

it as well.

Q.Q.Q.Q. Okay.  And what was your citation for?

A.A.A.A. Littering.

Q.Q.Q.Q. Okay.  And did it have an amount of litter as in

weight?  If you remember.

A.A.A.A. I'd have to look at the citation.  I can't recall.

I think it was just basically a misdemeanor littering

ticket.  I don't think it was like -- the one I'm familiar

with now that it would have been, you know, like 500 pounds

or something, and it carried a little heavier class or

something.

Q.Q.Q.Q. Okay.  Did y'all get 500 pounds of trash out

there?

A.A.A.A. I don't think so, no.

Q.Q.Q.Q. Okay.  And with regard to the -- you were written

a citation for it; is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. You were never taken into custody; is that right?

A.A.A.A. No, we was never arrested.

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n
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Q.Q.Q.Q. I presume a law enforcement officer wrote each of

you a citation?

A.A.A.A. They did.

Q.Q.Q.Q. Okay.  And did y'all go in a group, or how did

y'all look for lawyers?

A.A.A.A. We went as a group.  And I want to say we went to

another attorney in town, and they gave us a price, and I

don't remember what attorney.  

And then we went to the third attorney, which was

Mr. Atkinson.  And I didn't even know Mr. Atkinson's name,

didn't have any reputation of him.  I remember sitting there

as a group in his office and told him what happened.

Q.Q.Q.Q. And what happened then?

A.A.A.A. Mr. Atkinson, I want to say, charged us somewhere

between 200 and $250 for the whole group.  We had to do,

like -- don't hold me to this -- it was either 12 or

20 hours of community service, write an apology letter, and

the charge was dismissed.  And I never even had to appear in

court.

Q.Q.Q.Q. Okay.  And Mr. Atkinson charged the group of y'all

a fee; is that correct?

A.A.A.A. He charged one fee for the whole group.

Q.Q.Q.Q. And how was -- not naming any prices, but how was

that in comparison to the other lawyers you had talked to?

A.A.A.A. The second attorney I can't remember.  But I'm

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n
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almost sure -- I'm confident that Mr. Fisher was, like,

wanting to charge us $200 per person.

Q.Q.Q.Q. Why did you go with Will Atkinson?

A.A.A.A. He was the cheapest.

Q.Q.Q.Q. Okay.  He agreed to do it for you as a bulk group?

A.A.A.A. He was the cheapest.

Q.Q.Q.Q. And that's how you selected Mr. Atkinson; is that

correct?

A.A.A.A. Correct.  I mean, we didn't have a lot of money

then.  And he was the cheapest, so we went with him.

Q.Q.Q.Q. Okay.  And you didn't even have to go to court; is

that correct?

A.A.A.A. Nerve even appeared in court.

Q.Q.Q.Q. Okay.  Other than -- other than that offense of

littering that you were charged with, have you ever been

convicted -- have you ever been charged with any crime?

A.A.A.A. Yes.

Q.Q.Q.Q. All right.  What is that?

A.A.A.A. When I was 16 years old, I was involved in a wreck

that was my fault, and I got a failure-to-yield citation

from a trooper.  I paid that citation.

And then I ended up getting a seat belt ticket

somewhere -- probably 17, 18 years old, somewhere in that

neighborhood.

But that's the only three things I've ever been
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charged with in my life.  

Q.Q.Q.Q. Okay.  And as to the last two, is this the first

time you've ever told me about those?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  I haven't asked you, you haven't told me;

is that right?

A.A.A.A. No.

Q.Q.Q.Q. And have you ever been disciplined as a law

enforcement officer?

A.A.A.A. I have.

Q.Q.Q.Q. Okay.  And please tell us about that.

A.A.A.A. It was 2010.  It involved -- we had an evidence

destruction day for ALE.  Another agent had picked up some

court orders out of a county, and one of those court orders

involved one of my cases.

When we were disposing of the evidence, some of it

got returned, some of it got destructed [sic].  It was a

disposition case.  That agent was telling us, this goes

destroyed, that goes destroyed, me and the supervisor.  

So a poker table involved in my case ended up

getting destroyed.  But the disposition order had that going

to -- returned to the offender.

Q.Q.Q.Q. And what was the agency policy at that time?

A.A.A.A. Policy was I was supposed to view the court order,

and I failed to view the court order so I received a warning
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for it.  And then I also paid for the gaming table at my

request.

Q.Q.Q.Q. And did you pay for the gambling table out of your

own funds?

A.A.A.A. I did.

Q.Q.Q.Q. Okay.  So the ALE agent made a mistake, and

they --

A.A.A.A. I was acting in good faith.  I didn't have any

reason not to believe him and destroyed the table.

Q.Q.Q.Q. Okay.  When you say "him," you're talking about

the officer that told you what he thought was in the order?

A.A.A.A. Correct.

Q.Q.Q.Q. Okay.  So that officer made a mistake, you relied

on him.  And because you weren't supposed to rely on him,

you got written up?

A.A.A.A. I did because I failed to view the court order.

Q.Q.Q.Q. And then you not only got disciplined but you

also --

A.A.A.A. I paid for the table.

Q.Q.Q.Q. Okay.

A.A.A.A. And that wasn't required.

Q.Q.Q.Q. And when was the first time you told me about

that?

A.A.A.A. Yesterday.  Because you had told me to be here --

what's today?  Thursday?
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Q.Q.Q.Q. Yes, sir.

A.A.A.A. You told me to be here Tuesday, so I was here

Tuesday.  And then I heard -- I'm sorry, what's the lady's

name?

Q.Q.Q.Q. Ms. Warren?

A.A.A.A. Ms. Warren.  I apologize.  

I heard Ms. Warren asking the officers had they

ever been disciplined, so I told you yesterday because I

didn't want you blind-sided.

Q.Q.Q.Q. And did you tell me yesterday after court hours?

A.A.A.A. Correct.  Because I didn't have any contact with

you until then.

Q.Q.Q.Q. And you had called, and you left a message just --

or you called me.  I don't even think I got a message, but I

called you back?

A.A.A.A. Correct.  I called you and didn't get you and you

called me back and I told you.

Q.Q.Q.Q. Did I tell you I was on the road at the time, and

I called you back?

A.A.A.A. You did.

Q.Q.Q.Q. And did I tell you I was pulling over in a Walmart

parking lot?

A.A.A.A. You did.

Q.Q.Q.Q. And did I tell you I was going to type it up on my

phone with my phone and email it to opposing counsel?
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A.A.A.A. Yes.

Q.Q.Q.Q. And then did I call you -- one of us called each

other back, but we did speak on the telephone, and I read it

over to you so -- to make sure I had the facts straight; is

that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. And I did that before I sent the email; is that

correct?

A.A.A.A. Yes.

Q.Q.Q.Q. Agent Poole, let's go back to the offense against

Scott David Allen.

A.A.A.A. Sure.

Q.Q.Q.Q. Okay.  Did you do follow-up on the items that

were -- came from the crime scene, the original crime scene

search?  Did you get an opportunity to follow up on any of

those items?

A.A.A.A. I don't think I did, because -- the best of my

memory -- the bulk of those items were in Randolph County

Sheriff's Office's custody.  And the bulk of those items was

already submitted by them to the State Bureau of

Investigation lab.

Q.Q.Q.Q. Okay.  So the stuff had already gone to the crime

lab; is that correct?

A.A.A.A. Correct.

Q.Q.Q.Q. And that -- did you have any involvement in that
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at all?

A.A.A.A. No.  My part was basically interviewing and

following up on leads at the time.

Q.Q.Q.Q. And when -- I presume the stuff -- eventually you

get lab reports back from the lab, and then the evidence

comes back; is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. Do you recall being around and getting any lab

reports or evidence returned?

A.A.A.A. I cannot recall.  And I would testify to this,

that the lab was very slow on stuff.  At the time, it was

backlogged.  So I would be very surprised to find that

anything that I submitted to the lab had came back before I

left to go with the North Carolina Alcohol Law Enforcement

division.

Q.Q.Q.Q. And just to make sure, sometime in July of 1999,

you got this case.  And you left for ALE -- your last day

with Montgomery County Sheriff's Office was December 31st of

1999; is that correct?

A.A.A.A. That would be correct.

Q.Q.Q.Q. So from July, August, September, October...   So

five months, or less than five months?

A.A.A.A. Correct.  And I probably was taking most of the

month of December off trying to burn time before I left.

Q.Q.Q.Q. Okay.  So you had actually left and weren't

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 11 0 : 4 3

 21 0 : 4 3

 31 0 : 4 3

 41 0 : 4 3

 51 0 : 4 3

 61 0 : 4 3

 71 0 : 4 3

 81 0 : 4 3

 91 0 : 4 3

101 0 : 4 3

111 0 : 4 3

121 0 : 4 3

131 0 : 4 3

141 0 : 4 3

151 0 : 4 4

161 0 : 4 4

171 0 : 4 4

181 0 : 4 4

191 0 : 4 4

201 0 : 4 4

211 0 : 4 4

221 0 : 4 4

231 0 : 4 4

241 0 : 4 4

251 0 : 4 4



Page 1417

Christopher Scott Poole - Direct Examination by Mr. Vlahos

investigating at the time?

A.A.A.A. I would say at least half of December, I probably

wasn't working because I was burning time.

Q.Q.Q.Q. Okay.  And when you say "burning time," what do

you mean?

A.A.A.A. That means trying to use my vacation time and

stuff before I left.

Q.Q.Q.Q. And since the items were sent off by the Randolph

County Sheriff's Office, in your experience, where would the

lab reports go?

A.A.A.A. That would be -- if Randolph County Sheriff's

Office submitted the evidence, then that's going to be going

back to them, not Montgomery County.

Q.Q.Q.Q. And where does the evidence go from the lab if

Randolph County submitted it?

A.A.A.A. It's going to go back to Randolph County Sheriff's

Office.

Q.Q.Q.Q. Okay.

A.A.A.A. In their custody.

Q.Q.Q.Q. And then when they received it, would they then

have to contact the Montgomery County Sheriff's Office to

transfer those items and those lab reports?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  And did you take part in any transfer of

any items or lab reports from Randolph?
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A.A.A.A. I do not recall taking custody or receiving

property from them on that, no.

Q.Q.Q.Q. Okay.  So you didn't direct what items were to be

sent to the crime lab from the initial crime scene?

A.A.A.A. From the initial crime scene, I did not have any

part in what went to the lab and what didn't go to the lab.

Q.Q.Q.Q. And that was the crime scene where

Christopher Gailey's body was found; is that correct?

A.A.A.A. Correct.  That Randolph County Sheriff's Office

ended up processing.

Q.Q.Q.Q. And to your knowledge, you didn't receive any of

the items back or any of the lab reports back?

A.A.A.A. To my knowledge, I don't recall receiving any of

that back.

Q.Q.Q.Q. Okay.  And what would you do with such items if

you get them back?  What would you do with the lab reports?

Would you review them?

A.A.A.A. I would review the lab reports, and then it would

go in the file.  And then the evidence would be put into the

evidence room.

Q.Q.Q.Q. Okay.  And would you consider, if you reviewed

them, whether to send anything off to the lab for further

testing?

A.A.A.A. I would.  I mean, I would look and see what I had

in front of me.  Not talking about this particular case, but

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 11 0 : 4 5

 21 0 : 4 5

 31 0 : 4 5

 41 0 : 4 5

 51 0 : 4 5

 61 0 : 4 5

 71 0 : 4 5

 81 0 : 4 5

 91 0 : 4 5

101 0 : 4 5

111 0 : 4 5

121 0 : 4 6

131 0 : 4 6

141 0 : 4 6

151 0 : 4 6

161 0 : 4 6

171 0 : 4 6

181 0 : 4 6

191 0 : 4 6

201 0 : 4 6

211 0 : 4 6

221 0 : 4 6

231 0 : 4 6

241 0 : 4 6

251 0 : 4 6



Page 1419

Christopher Scott Poole - Direct Examination by Mr. Vlahos

any case.  And if something that I thought needed to go back

to the lab or needed to be submitted to the lab, I would

submit it to the lab.

Q.Q.Q.Q. And you and John Reid did a lot of interviews in

this case; is that correct?

A.A.A.A. A lot, yes, sir.

Q.Q.Q.Q. As a matter of fact, Vanessa Smith's interview

hadn't happened yet when they sent the stuff off to the

crime lab; is that correct?

A.A.A.A. That would be correct.  Because I think they

submitted the evidence before Montgomery -- before they

found out that the crime was actually in Montgomery, and

Montgomery started working the case.

Q.Q.Q.Q. And then it wasn't until August 10th and 11th when

Vanessa Smith gave her statements; is that correct?

A.A.A.A. That would be correct.

Q.Q.Q.Q. Okay.  So you didn't have -- withdrawn.

And when you were working the case with John Reid,

what were y'all focusing on?

A.A.A.A. We were focusing on interviewing people and

finding -- building a case of who actually shot Mr. Gailey.

Q.Q.Q.Q. And how were you going about doing that?

A.A.A.A. Took Ms. Smith's statements.  Ms. Smith was an

eyewitness to the shooting, according to her.  I remember

that part.  We corroborated a bunch of stuff in her
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statement were -- that Scott's mother was --

Q.Q.Q.Q. Let's go over them one at a time.  

What things did you corroborate?  What's the first

one you corroborated?

A.A.A.A. The first thing was the Byron Johnson ID that

Mr. Scott obtained, I want to say it was in Washington

state.

Q.Q.Q.Q. And how did you corroborate -- how did you find

that out?

A.A.A.A. Ms. Smith said that they had paid $500 -- I could

be wrong on that amount, but I think it was $500 -- to

borrow the birth certificate and some other document maybe.

And Scott took those documents and went to the DMV at

Washington state and got his ID with Byron Johnson's

information on it, but his picture.  And then we actually

obtained a copy of that from Washington state.

Q.Q.Q.Q. Okay.  So y'all got an official copy from

Washington state.  And it was Scott David Allen's picture,

but Byron Johnson's information on the ID; is that correct?

A.A.A.A. That would be correct.

Q.Q.Q.Q. Okay.  And so you corroborated that fact; is that

correct?

A.A.A.A. Yeah.

Q.Q.Q.Q. What other fact did you corroborate?

A.A.A.A. That Sherry and Bennie Allen had been giving
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Vanessa and Scott large amounts of money while Scott was

escaped, which helped support them while he was escaped.

Q.Q.Q.Q. How did you corroborate that?

A.A.A.A. I remember we found a check or checks made out to

Vanessa during the search of Scott's parent's house.

I remember Ms. Allen, Scott's mother, when we

interviewed her, she originally denied it, but then admitted

that she had been giving Scott and Vanessa money.

Q.Q.Q.Q. And did you find any receipts or anything

corroborating that?

A.A.A.A. I remember finding the checks.  I don't remember

anything outside of that.  I think we -- I think Vanessa had

told us that they were using Western Union to wire them

money from time to time, and they were doing it with the

Byron Johnson ID and name.  And I think they was using the

password to his daughter.  And I don't recall the daughter's

name, but I remember that.

Q.Q.Q.Q. So they were using Scott Allen's daughter's name

as a password?

A.A.A.A. Yeah.  When you go to Western Union, I think you

have to give them at the time a password, and that was the

password they was using.

Q.Q.Q.Q. So the parents would put it under that password,

and the person would show up with the Byron Johnson ID?

A.A.A.A. I think so.
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Q.Q.Q.Q. And use the password to collect the funds?

A.A.A.A. I think so.

Q.Q.Q.Q. And the password was Scott David Allen's

daughter's name; is that right?

A.A.A.A. Yeah.

Q.Q.Q.Q. And what else did you corroborate?

A.A.A.A. Without looking at the statement, I want to say

that she led us to Cooter, and that was Jeffery Page, I want

to say.

Mr. Page -- Scott actually brokered a deal with

Mr. Page to sell Chris Gailey's truck to him for $800, and

they ended up doing that transaction.  And then Mr. Page --

I interviewed Mr. Page with his attorney.

Q.Q.Q.Q. Before we get there.

Who told you about the trade for $800?  Who

originally told you about that?

A.A.A.A. I want to say it was Vanessa.

Q.Q.Q.Q. Okay.

A.A.A.A. I mean, I'm almost confident it was.

Q.Q.Q.Q. She at least told you about Cooter; is that right?

A.A.A.A. Correct.  I remember she led us to Cooter.

Q.Q.Q.Q. Okay.  She led you to Cooter. 

What did Cooter tell you?

A.A.A.A. Cooter -- Cooter admitted that Scott brokered a

deal for the truck.  He knew that it was stolen.  It was for
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$800.

Mr. Page also said that Scott admitted to him of

killing someone in the forest.  I think he admitted throwing

rocks at him because he thought he was still alive.

And then Mr. Page ended up selling the truck in

South Carolina, or a friend of his.

Q.Q.Q.Q. And let's talk about the truck.

What particular truck was it?

A.A.A.A. That was Chris Gailey's truck that was stolen.

Q.Q.Q.Q. And what kind of truck was it?  Was it --

A.A.A.A. It was, I want to say, a white GMC truck, and it

was fairly new.

Q.Q.Q.Q. Was it a 1998, to your recollection?

A.A.A.A. Yes.  I'm confident it was.

Q.Q.Q.Q. And this was in 1999, right?

A.A.A.A. Correct. 

Q.Q.Q.Q. From July to December of '99, sometime in there,

you went looking for it?

A.A.A.A. Correct.  And I want to say that the truck had

been modified by Mr. Gailey.  Like, it might have had not

factory rims on it, and I want to say the windows were

tinted or something, to the best of my memory, is what was

said.

Q.Q.Q.Q. Did it look like it was worth a good amount of

money?
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A.A.A.A. It would have been worth more than $800 in 1999.

Q.Q.Q.Q. And when you tried to track the truck down, where

did that lead you?

A.A.A.A. It led us to South Carolina, where a friend of

Cooter's knew a -- basically, a chop shop in South Carolina,

and they sold the truck down there for a little bit more

than what Cooter paid for it.  I can't remember the amount.

And we ended up recovering -- I'm confident we

recovered the transmission.  But I was thinking we recovered

something else from the truck as well.  That was the only

thing left of the truck because it had already been

disassembled.

Q.Q.Q.Q. So the transmission and another part from the

truck; is that correct?

A.A.A.A. I think so.

Q.Q.Q.Q. Okay.

A.A.A.A. I'm confident the transmission because I remember

when they brought it into court.  But it's been 25 years,

so...

Q.Q.Q.Q. And how did you identify those were parts left

over from Mr. Gailey's truck?

A.A.A.A. I want to say that we got North Carolina DMV

involved, would have been more likely.  And I want to say

that Mr. Reid did that part of it, is what I want to say.

Q.Q.Q.Q. Okay.  Was there an identifying number stamped on

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 11 0 : 5 3

 21 0 : 5 3

 31 0 : 5 3

 41 0 : 5 3

 51 0 : 5 3

 61 0 : 5 3

 71 0 : 5 3

 81 0 : 5 3

 91 0 : 5 3

101 0 : 5 3

111 0 : 5 3

121 0 : 5 4

131 0 : 5 4

141 0 : 5 4

151 0 : 5 4

161 0 : 5 4

171 0 : 5 4

181 0 : 5 4

191 0 : 5 4

201 0 : 5 4

211 0 : 5 4

221 0 : 5 4

231 0 : 5 4

241 0 : 5 4

251 0 : 5 4



Page 1425

Christopher Scott Poole - Direct Examination by Mr. Vlahos

the transmission?

A.A.A.A. There should have been, but I can't testify that

it was.  I really cannot recall on that.

Q.Q.Q.Q. You have no independent recollection?

A.A.A.A. Correct.

Q.Q.Q.Q. And did y'all charge a gentleman, Coy Honeycutt,

from South Carolina, Conway, down there at the chop shop, if

you recall?

A.A.A.A. I really don't recall that.  I can recall that

name, but I don't remember if he got charged or not.

Q.Q.Q.Q. If he would have gotten charged, would you have

taken a statement from him, tried to find out what happened?

A.A.A.A. I'm almost confident myself or Mr. Reid

interviewed Mr. Honeycutt.  But I would have to look at a

statement to recall that.

Q.Q.Q.Q. I've asked you about corroborating.

Was there any other corroborating facts that you

hunted down leads on and found?

A.A.A.A. She -- Ms. Smith actually identified Scott's

father working at Department of Corrections, what shift he

was working.

Q.Q.Q.Q. And so she not only knew his father, but she knew

what shifts he worked for the Department of Corrections?

A.A.A.A. Correct.  

She was able to also identify where their house
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was at too.  Because on the very second statement that I

took, she went and identified their house, took us to their

house.

Q.Q.Q.Q. So she IDed Scott David Allen's parent's house?

A.A.A.A. Correct.  They had -- when I say "they," Scott and

Vanessa, while he was escaped from prison, had used the

house from time to time to take a shower and eat.

Q.Q.Q.Q. And did she lead y'all out there to the cabin, the

Bennett cabin?

A.A.A.A. Yes.  And I don't recall the address.

Q.Q.Q.Q. What did you find at the Bennett cabin?

A.A.A.A. I remember some cigarette butts was seized because

she had identified that Scott's father smoked a certain kind

of cigarette, and he had smoked out there, I think.  And I

can't recall what else was seized out there without looking

at an evidence sheet.

Q.Q.Q.Q. I think you indicated that she -- she told you-all

that her and Scott Allen had been living out there?

A.A.A.A. Yes, she did.  She had said that Scott and her had

stayed at that cabin.  I think that Scott would break in a

window or crawl through a window, I don't think the window

was locked, and then he would let her in and they would stay

there at the cabin from time to time.

Another thing that she identified that she would

have no knowledge of, while I was working for
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Montgomery County Sheriff's Office, a different Mr. Allen

who worked for Department of Corrections and some other

correctional officers had come to Montgomery County

Sheriff's Office and had stated that they had got

information that Scott's mother and father were hiding Scott

at their house and wanted us to go out with them.  So we

went out to their house.  

To the best of my memory, I don't think Ms. Allen

was there.  I think Mr. Allen was there.

Q.Q.Q.Q. When you say "Mr. Allen," do you mean

Bennie Allen?

A.A.A.A. Bennie Allen.  

And this would have been before the homicide

occurred.  And we didn't have any information to lead that

Mr. Allen -- or Bennie Allen knew that -- had Scott there at

the house.  I think they even let us search.

And then when I interviewed Vanessa after the

homicide, she had said that she and Scott were staying at

the cabin that I processed the crime scene at.  And that

Bennie Allen came out and warned them and had said that

Department of Corrections was at their house and looking for

'em.

Q.Q.Q.Q. And when you say "the cabin," you mean the Bennett

cabin?

A.A.A.A. Yes.
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Q.Q.Q.Q. And when y'all went to do the search on the

Bennett cabin, did you see anything out there that would

corroborate that people were trying to live in that hunting

cabin?

A.A.A.A. I can't recall.  I really can't.

THE COURT:THE COURT:THE COURT:THE COURT:  I'm going to stop you there.

Sir, you may step down.  Thank you very much.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Sure.

THE COURT:THE COURT:THE COURT:THE COURT:  We'll take a ten-minute recess.

(Recess.)

THE COURT:THE COURT:THE COURT:THE COURT:  Let the record reflect that the

defendant is present in the courtroom with his attorneys.

The witness will please retake the stand.  And

recall that you are still under oath.

State may resume.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Thank you, Your Honor.

Q.Q.Q.Q. Agent Poole, you testified earlier about doing a

search on the Bennett cabin to try to find cigarette butts

that Bennie Allen may have smoked.

A.A.A.A. Yes.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, may I approach the clerk

and retrieve Defendant's Exhibit 18?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

I didn't notice she wasn't there.

(Pause in proceedings.)
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MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the witness,

Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

Q.Q.Q.Q. Agent Poole, I'm handing you what's already been

entered into evidence as Defendant's Exhibit 18.

Could you please take a look at that and see if

you can identify it.

A.A.A.A. It is an SBI lab sheet, which is Defendant's

Exhibit 18, dated for November 19, 1999.

And then there is a SBI submission for examination

of physical evidence, and that is my handwriting, where I

submitted evidence from the cabin that Vanessa and Scott had

stayed in near the mother and father's house.

Q.Q.Q.Q. And you listed each one of the things you

collected there; is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. Well, the ones you sent to the lab; is that right?

A.A.A.A. The ones I sent to the lab.

Q.Q.Q.Q. Could you please read us the list of what you

collected there.

A.A.A.A. Assorted bath towels; something pants, underpants,

I'm sorry; cigarette butts; pack of cups; something -- paper

wrappings, I'm sorry; pubic hair; pulled head hair; saliva

sample.  And the hair samples and the saliva was from

Scott Allen.
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And then I had listed on the lab sheet for them to

print it for Scott, Bennie Allen, and Sherry Allen, I think,

is what it appears.

Q.Q.Q.Q. And underneath it, does it say, "This case is a

joint case for a murder investigation"?

A.A.A.A. It does.

Q.Q.Q.Q. Okay.  So when you were out there collecting these

items, you had assorted bath towels, underpants, cigarette

butts, pack of cups, and paper wrappings; is that right?

A.A.A.A. Correct.

Q.Q.Q.Q. Okay.  And then did the lab test those items?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  And what were the results of the

examination?

A.A.A.A. Item 12, Food Lion plastic bags --

Q.Q.Q.Q. What were all the items they tested?

A.A.A.A. Item 12, item 13, item 19, and item 20.  

And the results was there was no identifiable

latent prints noted or developed on items 12 and 13.

Q.Q.Q.Q. Okay.  And those assorted towels, underpants,

cigarette butts, pack of cups, and the paper wrappings

listed, is that something you'd expect to find in a hunting

cabin that was not lived in?

A.A.A.A. Actually, yes.  I mean, I would expect to find,

like, plastic cups and spoons.  Because -- I'm not a hunter,
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but typically, hunters are going to use those type things to

eat with, so I would honestly expect to find that in a

cabin.

Q.Q.Q.Q. Even the towels and the underwear?

A.A.A.A. The towels and underwear probably not, but the

utensils I would.

Q.Q.Q.Q. Okay.  I think we were asking earlier about

Mr. Atkinson representing you.

Did you ever have a personal relationship with

Will Atkinson?

A.A.A.A. No.  After I got in law enforcement, I got to know

Mr. Atkinson as far as he is a defense attorney and myself

as a law enforcement officer.

Q.Q.Q.Q. So did you just know him in a professional --

A.A.A.A. Knew him in a professional way.  The whole time I

was here and worked here, I never even eaten lunch or dinner

with him.

Q.Q.Q.Q. Okay.  And -- but you did know him from around the

courthouse and in the courthouse community; is that correct?

A.A.A.A. I did.

Q.Q.Q.Q. And did you discuss him with other people in the

courthouse community as to his reputation for how he

defended people?

A.A.A.A. As far as the law enforcement world, yes.  I mean,

it was just always, I would say, shop talk that he was
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aggravating because everybody that he represented, he gave

110 percent, and he believed whatever they told him.

Q.Q.Q.Q. And was that his general reputation here in the

courthouse?

A.A.A.A. That was the general reputation.

And if -- as a detective, if he got one of your

cases, you better have your ducks in a row because he's

going to try to pick you apart.

Q.Q.Q.Q. Okay.  And you were talking about all those things

you listed that corroborated what Vanessa Smith told you.

Did you develop those as you were going along in this

investigation?

A.A.A.A. Yes. 

Q.Q.Q.Q. And as you were -- as you were finding leads from

what she said and then you were finding out -- and her leads

were getting corroborated, did you have any reason to doubt

Vanessa Smith?

A.A.A.A. No.

Q.Q.Q.Q. Okay.  And you interviewed folks from Whip-O-Will

Cove Road, is that not correct, who was at that residence

when they left?

A.A.A.A. I did.

Q.Q.Q.Q. And you interviewed people from -- that were at

the Shallotte barbecue at Jeff Brantley's house, didn't you?

A.A.A.A. Mr. Reid or I did.  I can't swear who interviewed
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who, but, yes.

Q.Q.Q.Q. And as a result of your investigation and these

corroborations, did y'all go looking for any other suspects?

A.A.A.A. No.

Q.Q.Q.Q. And because these things were getting

corroborated, would you have any reason to go look for any

other suspects?

A.A.A.A. No.

Q.Q.Q.Q. Now, did you try to talk to Defendant Allen when

he was brought back from Denver?

A.A.A.A. Yeah.  When he was extradited back, myself and

John Reid sit him down, read him his Miranda rights.  And he

didn't want to speak with us without an attorney, which is

his right.

Q.Q.Q.Q. Okay.

A.A.A.A. So his defense or him never gave us anything to

follow up on.

Q.Q.Q.Q. Okay.  So you attempted to talk to him, and he

basically told you, "I want an attorney before I talk to

you," and then nobody ever followed up with you; is that

right?

A.A.A.A. Correct.  Correct.

Q.Q.Q.Q. I just -- so you gave him the opportunity to talk

with you, and he --

A.A.A.A. I did.
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Q.Q.Q.Q. -- exercised his right?  

A.A.A.A. Myself and SBI Agent John Reid, yes, we did.

Q.Q.Q.Q. And I was asking you about reviewing the things

that I sent you, the statements when you were comparing them

back and forth, and I asked you about work.

Did you have anything else on your mind at the

time when you were reviewing these statements?

A.A.A.A. Yes.  A good friend of mine passed away on Sunday

with a massive heart attack.  He was in my academy and my

suite mate.

Q.Q.Q.Q. And I presume you're going to attend his funeral?

A.A.A.A. His funeral's this evening at 4:00 in

Winston-Salem.

Q.Q.Q.Q. Thank you.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  No further questions at this time,

Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Cross-exam?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes, Your Honor.

Court's indulgence.

BY MS. WARREN:BY MS. WARREN:BY MS. WARREN:BY MS. WARREN:

Q.Q.Q.Q. Good morning, Mr. Poole.

A.A.A.A. Hey.  How are you?

Q.Q.Q.Q. Good.  I'm sorry for your loss.

A.A.A.A. Thank you.

Q.Q.Q.Q. I want to talk with you a little about your
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investigation in this case.

A.A.A.A. Sure.

Q.Q.Q.Q. I believe you testified that you corroborated

information about Scott's parents from Vanessa Smith; is

that right?

A.A.A.A. That's correct.

Q.Q.Q.Q. And you believed that if Bennie and Sherry hadn't

been giving Scott Allen money, that Chris Gailey might be

alive; is that right?

A.A.A.A. That would be correct.

Q.Q.Q.Q. You even wrote that in official reports; is that

right?

A.A.A.A. I could have.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, may I approach?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, I've just handed the

witness what's been marked as Defense Exhibit 59.  I've

marked ahead a little because I have some other pre-marked

exhibits.  This was in Mr. Atkinson's files at Bates stamp

0934 to 0937.

Q.Q.Q.Q. Mr. Poole, does this appear to be a synopsis of

the Gailey homicide investigation that you prepared?

A.A.A.A. Yes.

Q.Q.Q.Q. Would you look on the fourth page, which has the

Bates stamp 0937 at the bottom.
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A.A.A.A. The very last sentence?

Q.Q.Q.Q. No.  Just -- are you on that page?

A.A.A.A. I am, yes, ma'am, on page 0937.

Q.Q.Q.Q. And that last sentence does say that it was

completed by you?

A.A.A.A. I'm sorry, yes.

Q.Q.Q.Q. And if you look at that top paragraph, does that

say, "Detective Poole and Special Agent John Reid feel if

Sherry and Bennie Allen had not aid [sic] and assisted

Scott Allen a.k.a. Byron James Johnson, that

Christopher Gailey might be alive today"?

A.A.A.A. That would be correct.

Q.Q.Q.Q. And did you charge Bennie and Sherry in connection

with this case?

A.A.A.A. Yes.

Q.Q.Q.Q. And did you talk to the newspaper about those

charges?

A.A.A.A. I don't remember if I spoke to 'em or if

Major Jordan did the press release.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, may I approach?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, I just handed the witness

what has been marked as Defense Exhibit 58.  This is a

Montgomery Herald article from Wednesday, November 10th,

1999.  This was in Mr. Oldham's files at Bates stamp
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PO03706.

Q.Q.Q.Q. Mr. Poole, would you read this article, please.

A.A.A.A. You're going to have to get a bigger print on it

'cause --

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, before he reads it, the

state would object to any hearsay in the article.

THE COURT:THE COURT:THE COURT:THE COURT:  It will not be received for the truth

of the matter asserted.  So that's overruled.

Q.Q.Q.Q. I don't have a bigger printout, but I can read it.

If I read it, can you follow along?

A.A.A.A. If you want to read.  I mean, I can -- I can

barely read it.

Q.Q.Q.Q. Okay.  If you look at that second column --

A.A.A.A. Where it says, "Additional charges lodged"?

Q.Q.Q.Q. Yep.

A.A.A.A. Okay.

Q.Q.Q.Q. And the second paragraph in that column that

starts right above the white, because it's sort of cut off.

A.A.A.A. I do see that.  Where you're saying, "According to

Lieutenant Chris Poole of the Montgomery County Sheriff's

Office"?

Q.Q.Q.Q. Uh-huh.

A.A.A.A. Uh-huh.

Q.Q.Q.Q. And does this describe you discussing this case

with the press?
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A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  Did you ever have any interactions with

Kenny Allen, who is Scott's brother, in law enforcement?

A.A.A.A. I did.

Q.Q.Q.Q. What were those interactions?

A.A.A.A. As far as law enforcement?

Q.Q.Q.Q. How did you know Kenny?

A.A.A.A. Kenny was the assistant chief of Troy PD at the

time this was going on.

Q.Q.Q.Q. When did you first meet Kenny?

A.A.A.A. I'm going to say 1994, '95, somewhere in there.

Q.Q.Q.Q. Okay.  What was your relationship like with Kenny?

A.A.A.A. Our relationship was good until this happened with

his parents.

Q.Q.Q.Q. And what changed about your relationship?

A.A.A.A. Kenny got upset at myself and John Reid because we

didn't come to him first and tell him about what was going

on with his parents.

Q.Q.Q.Q. And how did you know that Kenny was upset?

A.A.A.A. When we arrested Bennie Allen, the best of my

memory, Kenny actually met us on Highway 134 in a vehicle

and tried to stop us.

And then when we pulled up at the sheriff's

office, I remember Kenny was upset.  And Kenny basically had

asked his dad not to make any statements, I want to say,
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something to that effect.

Q.Q.Q.Q. Bennie Allen, Scott's dad, was a Department of

Corrections officer?

A.A.A.A. That's right.

Q.Q.Q.Q. Did anyone else in law enforcement disagree with

you charging Bennie Allen in this case?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Objection.  Irrelevant.

THE COURT:THE COURT:THE COURT:THE COURT:  Sustained.

Q.Q.Q.Q. Why did you leave the Montgomery County Sheriff's

Office?

A.A.A.A. To take a position with the North Carolina Alcohol

Law Enforcement division.

Q.Q.Q.Q. And did you consider that a promotion?

A.A.A.A. I did.  I looked at having state benefits and the

pay.

Q.Q.Q.Q. I want to talk with you about the 1990 littering

case.

A.A.A.A. Sure.

Q.Q.Q.Q. You said there was a group of you who were accused

of littering.

A.A.A.A. Correct.

Q.Q.Q.Q. How many were in the group?

A.A.A.A. I'm going to say approximately 10.

Q.Q.Q.Q. What were their names?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Objection to relevance.
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A.A.A.A. I can remember --

THE COURT:THE COURT:THE COURT:THE COURT:  Hold on.  Hold on.  

Why is this -- why do you need names?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, this is relevant to the

issue of any other conflict that I don't know about.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.  

If you remember, you may answer.

A.A.A.A. Matt Phipps, Phillip Lamonds.  And I can't really

recall the others, to be honest with you.

Q.Q.Q.Q. How did you know this group of people?

A.A.A.A. Montgomery's small.  Majority of 'em were from the

east side.  We just knew them from just, I reckon, being in

town, Troy or Biscoe.

Q.Q.Q.Q. Were you working at the time?

A.A.A.A. Working?

Q.Q.Q.Q. Yeah.

A.A.A.A. You talking about in law enforcement?

Q.Q.Q.Q. Did you have a job?

A.A.A.A. I'm sure I did.

Q.Q.Q.Q. Do you remember what your job was?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Objection.  We're getting into

relevance.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.

If you remember, you may answer what job you had

at the time.
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A.A.A.A. I think I was working for Sears in Troy, I want to

say.

Q.Q.Q.Q. Do you know who the teacher whose lawn the trash

was dumped on was?

A.A.A.A. I never even met the teacher.

Q.Q.Q.Q. Did you know why they wanted to put litter on the

teacher's yard?

A.A.A.A. No.

Q.Q.Q.Q. When the 10 of you were together loading up the

litter and dumping it on the yard, were you drinking?

A.A.A.A. No.

Q.Q.Q.Q. Using any substances?

A.A.A.A. No.  And I'll go ahead and tell you this.  I've

never even smoked marijuana in my whole life.

Q.Q.Q.Q. You said you went as a group to get an attorney;

is that right?

A.A.A.A. Correct.

Q.Q.Q.Q. Was that all 10 of you or thereabouts?

A.A.A.A. The majority of us.

Q.Q.Q.Q. And Will Atkinson charged you about $200?

A.A.A.A. 200, 250, somewhere in there.

Q.Q.Q.Q. You talked with him as a group?

A.A.A.A. Yes.

Q.Q.Q.Q. Did you ever meet with Will Atkinson again?

A.A.A.A. On that particular case?
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Q.Q.Q.Q. Uh-huh.

A.A.A.A. I might have.  I don't want to testify to it, but

I had to pay him some time.  I can't remember if I paid him

on that day or if I went by and paid him later.  But

everything else was done on telephone communication.

Q.Q.Q.Q. Do you know what the outcome of everyone else's

charges was?

A.A.A.A. I think everyone had to do community service.

Q.Q.Q.Q. And everyone had the case dismissed?

A.A.A.A. Correct.

Q.Q.Q.Q. Did you need to verify your community service

hours with Mr. Atkinson?

A.A.A.A. I don't think I did.  I mean, to the best of my

memory, I don't think so.  I think where we did the

community service verified those.

Q.Q.Q.Q. Uh-huh.

Other than the group of people who were involved

in the littering charge with you, was anyone else present

when you met with Mr. Atkinson?

A.A.A.A. Like an adult?

Q.Q.Q.Q. Uh-huh.  Your parents?

A.A.A.A. No, I think it was just us, to the best of my

memory.

Q.Q.Q.Q. Were you living at home at the time?

A.A.A.A. Yes.
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Q.Q.Q.Q. And had you finished high school?

A.A.A.A. I think so.

Q.Q.Q.Q. Between Mr. Atkinson's representation of you in

1990 and Scott Allen's case in 1999, did you interact with

Will Atkinson again?

A.A.A.A. Yes.

Q.Q.Q.Q. Do you remember when you first interacted with him

again?

A.A.A.A. When I was a patrol officer at Biscoe Police

Department, I would assume he probably had cases involving

crimes that I charged -- and that would have been something

like shoplifting, DWI, speeding -- would have been the

only times.

Q.Q.Q.Q. Okay.  Can you remind me the year you started at

the Montgomery County Sheriff's Office?

A.A.A.A. 1994.

Q.Q.Q.Q. Okay.  Approximately how many murder cases did you

investigate?

A.A.A.A. I'm going to say between 9 and 12.

Q.Q.Q.Q. Once you came over to the Montgomery County

Sheriff's Office, did you interact with Will between 1994

and 1999?

A.A.A.A. On a professional level, yes.

I've never -- the only time I ever recall going to

Will's office was that particular time with the littering
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ticket.

Q.Q.Q.Q. And in connection with this 1999 murder case, at

the time you were investigating this case, Mr. Atkinson had

been appointed to represent Mr. Allen; isn't that right?

A.A.A.A. I think so.

Q.Q.Q.Q. Did you ever interact with Will in discussing

Mr. Allen's case?

A.A.A.A. I'm sure we did, but I can't recall.

Q.Q.Q.Q. I understand that you spoke with Mr. Vlahos last

week about having been previously represented by

Will Atkinson.

A.A.A.A. Correct.

Q.Q.Q.Q. Do you remember what day you first spoke with

Mr. Vlahos about this representation?

A.A.A.A. I do not.

Q.Q.Q.Q. How did it come up?

A.A.A.A. I think I started thinking, because it was Will,

and I started remembering that he was the one that

represented us when we were -- on the littering ticket.

Q.Q.Q.Q. Prior to last week, did you speak with Mr. Vlahos

about Scott Allen's case in any of the years between 1999

and this last week?

A.A.A.A. I did.

Q.Q.Q.Q. Did you speak with him in around 2022 or 2023?

A.A.A.A. Somewhere in there, yes.
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Q.Q.Q.Q. Did you speak with him around 2017 or 2018 when

there was some hearings?

A.A.A.A. I don't think I did.

Q.Q.Q.Q. Okay.  So are you the one that offered the

information to Mr. Vlahos?

A.A.A.A. I did.

Q.Q.Q.Q. And what did Mr. Vlahos say?

A.A.A.A. That he was going to give it to you guys.

Q.Q.Q.Q. Did he give you another call the next day to ask

you more questions about it?

A.A.A.A. I really can't recall.

Q.Q.Q.Q. Do you remember any follow-up questions he asked?

A.A.A.A. I'm sure he asked me follow-up questions because I

think he was typing something for you guys.  But I don't

really recall that particular conversation.

Q.Q.Q.Q. The 9 to 12 murder cases that you investigated,

were all of those prior to you joining ALE?

A.A.A.A. Yes.

Q.Q.Q.Q. And all of those were before 2000?

A.A.A.A. Yes.  It took me a minute to think, yes.

Q.Q.Q.Q. Were all of those in your capacity at the

Montgomery County Sheriff's Office?

A.A.A.A. Yes.

Q.Q.Q.Q. Not at the Biscoe Police Department?

A.A.A.A. Correct.

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 11 1 : 3 4

 21 1 : 3 4

 31 1 : 3 4

 41 1 : 3 4

 51 1 : 3 4

 61 1 : 3 4

 71 1 : 3 4

 81 1 : 3 4

 91 1 : 3 4

101 1 : 3 5

111 1 : 3 5

121 1 : 3 5

131 1 : 3 5

141 1 : 3 5

151 1 : 3 5

161 1 : 3 5

171 1 : 3 5

181 1 : 3 5

191 1 : 3 5

201 1 : 3 5

211 1 : 3 5

221 1 : 3 5

231 1 : 3 6

241 1 : 3 6

251 1 : 3 6



Page 1446

Christopher Scott Poole - Redirect Examination by Mr. Vlahos

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  No further questions.

THE COURT:THE COURT:THE COURT:THE COURT:  Is there any redirect?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Yes, Your Honor, there is.

BY MR. VLAHOS:BY MR. VLAHOS:BY MR. VLAHOS:BY MR. VLAHOS:

Q.Q.Q.Q. Agent Poole, do you still have up there

Defendant's Exhibit 58 that Ms. Warren handed you, that

newspaper article from Montgomery Herald?

A.A.A.A. I do.

Q.Q.Q.Q. And I know it's tiny, but can you see the date up

there in the middle?  I'll read it, and you tell me -- 

A.A.A.A. I can actually see that date.

Q.Q.Q.Q. Okay.  What's that date?

A.A.A.A. November 10th, 1999.

Q.Q.Q.Q. So it's Wednesday, November 10th, 1999, Troy,

North Carolina; is that correct?

A.A.A.A. Correct.

Q.Q.Q.Q. So this newspaper article, according to its own

face, came out on November 10th, 1999; isn't that correct?

A.A.A.A. Yes.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Objection.  Asked and answered.

THE COURT:THE COURT:THE COURT:THE COURT:  Sustained.

Q.Q.Q.Q. Refresh my -- refresh my recollection.  When did

you interview Vanessa Smith?

A.A.A.A. August 10th and 11th of 1999.

Q.Q.Q.Q. So you took her statement August 10th and 11th,
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1999.  And then months passed before November 10th of 1999

when this article came out; is that correct?

A.A.A.A. Correct.

Q.Q.Q.Q. So there's absolutely no way Vanessa Smith could

have gotten the information she told you from this newspaper

article; is that right?

A.A.A.A. That would be correct.

Q.Q.Q.Q. As a matter of fact, Vanessa Smith probably

provided you the information and you went down and then

interviewed Cooter, and that's how it got in the paper; is

that right?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Objection.  Counsel is testifying.

This is redirect.

THE COURT:THE COURT:THE COURT:THE COURT:  Sustained.

Q.Q.Q.Q. Would it be possible for Vanessa Smith to read

this article before it came out?

A.A.A.A. No.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  No further questions, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Recross?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  No, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Thank you very much, sir.  You may

step down.  You can leave all that there on the stand.

We have been doing exhibits out of order.  I just

want to make sure, before I have the bailiff grab

everything, is the defense moving to introduce anything that
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was offered during Poole's testimony?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes, Your Honor.

I would move to admit Defense Exhibit 58 and

Defense Exhibit 59.

THE COURT:THE COURT:THE COURT:THE COURT:  Any objection?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  None other than the objection raised

at the time.

THE COURT:THE COURT:THE COURT:THE COURT:  Defendant's 58 and 59 are received

over objection.  So they are in evidence.  But the Court

will not consider anything that would be considered

unsubstantiated hearsay.  Okay?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, may Agent Poole be

released from his subpoena?

THE COURT:THE COURT:THE COURT:THE COURT:  Any objection?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  No, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Sir, you are free to go about your

business.  Thank you.

At this time, would the bailiff please gather the

exhibits.  And you may deliver them to the clerk.

Next witness?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, I have no further

witnesses, but I do have one exhibit.

May it please the Court?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, before we got into the
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hearing and started presenting evidence, state indicated

that the flash drive that was given to the Court by the

defense with the transcripts on it that contains the trial

transcript and transcripts of all evidentiary hearings that

were held in this case post-conviction, that the state was

interested in introducing it in as an exhibit.  The Court

took it as part of the record.  

The state would like to now mark it as an exhibit

and ask it be introduced into evidence.

And if Your Honor's got a -- got the drive, I've

got a white copy, and I've got another copy of it on red

that I can give to the clerk, Your Honor, if you want the

109 label, Your Honor.  It's going to be State's 109.

THE COURT:THE COURT:THE COURT:THE COURT:  I do.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach with the label?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.  So this --

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Yes, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  -- should be 109?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Correct, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  You can have these back.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Thank you, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  You're talking about this?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Different color.  No, not that.

THE COURT:THE COURT:THE COURT:THE COURT:  This is the only thing I have.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Okay.  I believe defense might have
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handed one up that was part of the record, the transcripts.

THE COURT:THE COURT:THE COURT:THE COURT:  I think the clerk has that.

THE CLERK:THE CLERK:THE CLERK:THE CLERK:  Exhibit 1.

THE COURT:THE COURT:THE COURT:THE COURT:  Talking about that?

THE CLERK:THE CLERK:THE CLERK:THE CLERK:  Defense 1.  The only other drive I

have is State's 27.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Defense Exhibit 1 is the flash drive

of Mr. Atkinson's deposition materials, including the video,

the transcript, and the exhibits.

THE COURT:THE COURT:THE COURT:THE COURT:  My recollection is you didn't hand one

up to me, just one to the clerk.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  That is correct, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Thank you.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Would you like a copy as well?

THE COURT:THE COURT:THE COURT:THE COURT:  Hold on.  One thing at a time.

So I only have State's Exhibit 27 as a

flash drive.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Correct, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Now I have two flash drives, one

black and one blue.  They both have the same thing on them,

the transcripts.  And I gave them to opposing counsel to

check before we started the hearing.

And I'm going to label the blue one with the white

label State's Exhibit 109, the black one with the red
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State's Exhibit Number 109.

If I may approach, Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, I'd ask the record

reflect that I'm handing up State's Exhibit 109 with the

white label to the Court and State's Exhibit 109 with the

red label to the clerk.

THE CLERK:THE CLERK:THE CLERK:THE CLERK:  I'm sorry.  What is on this?

THE COURT:THE COURT:THE COURT:THE COURT:  What is this for the record again?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  These are copies of all volumes of

the trial transcript.  It's all copies of all volumes of the

trial transcript, and there were two prior evidentiary

hearings in this case, Your Honor, one in 2017 and one in

2018.  Let me make sure I've got those years right.

Your Honor, there's a limited evidentiary hearing

transcript consisting of one volume from 2017.  And there

are four volumes of a 2018 evidentiary hearing transcript.

And I can tell Your Honor, as far as the trial,

there is the trial transcript index from 2003 and then from

2003, 14 volumes of trial transcript.

THE COURT:THE COURT:THE COURT:THE COURT:  Any objection to State's Exhibit 109?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  No, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  State's Exhibit 109 is received into

evidence without objection.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, I have noted that that
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would be all of the State's Exhibits that have been entered

into evidence except State's Exhibit Number 1, which the

state withdrew.

Just in case, the state's going to make a motion

to introduce all of the exhibits that it sought to

introduce.  That's going to be Exhibits Number 2 through

109, state would move to introduce those into evidence.

THE COURT:THE COURT:THE COURT:THE COURT:  Do you wish to be heard, ma'am?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  I would renew all of my objections

that have been made on the record.

THE COURT:THE COURT:THE COURT:THE COURT:  Those objections are duly noted.  And

with respect to admission, those are overruled.

And so State's 2 through 109 are received into

evidence over objection.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  And, Your Honor, with regard to all

claims except claim 17, the state rests.

THE COURT:THE COURT:THE COURT:THE COURT:  State rests on all claims except 17.

All right.  Further evidence for defense?  Any

rebuttal or new evidence on your claim 17?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes, Your Honor.

May we have a brief recess?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes.  Ten minutes.

(Recess.)

THE COURT:THE COURT:THE COURT:THE COURT:  Let the record reflect that the

defendant is present in the courtroom with his attorneys.
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All right.  You may proceed.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Thank you, Your Honor.  

One matter from the state, because the state did

rest.  

I know Your Honor reserved ruling on state's

motions to dismiss at the close of defendant's evidence.

But just to preserve and put it in the record, the state

would renew all of its motions to dismiss at the close of

all the evidence except claim 17 and does not want to be

heard.

THE COURT:THE COURT:THE COURT:THE COURT:  Anything for defense counsel on the

record?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Mr. Allen renews the arguments and

objections made at the close of defense evidence.

THE COURT:THE COURT:THE COURT:THE COURT:  That is duly noted.  

And the Court will likewise take this -- I will

reserve ruling on all of these motions.

Okay.  The defendant may proceed.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, Mr. Allen recalls

Mr. Rabil.

THE COURT:THE COURT:THE COURT:THE COURT:  Sir, if you would come and be resworn.

MARK RABILMARK RABILMARK RABILMARK RABIL,,,, 

having having having having been first duly swornbeen first duly swornbeen first duly swornbeen first duly sworn, , , ,  

testified as follows:testified as follows:testified as follows:testified as follows: 

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:         I do.
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THE COURT:THE COURT:THE COURT:THE COURT:  Please make yourself comfortable.

You may proceed.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, may Mr. Rabil continue to

testify for the expertise with which he was previously

tendered?

THE COURT:THE COURT:THE COURT:THE COURT:  Does the state care to be heard?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, the state would just

preserve, raise the same objections, does not want to be

heard.

THE COURT:THE COURT:THE COURT:THE COURT:  The objection's duly noted.

Let the witness appear before this court to

testify at this hearing in the fields that he was previously

tendered in.

You may proceed.

BY MS. WARREN:BY MS. WARREN:BY MS. WARREN:BY MS. WARREN:

Q.Q.Q.Q. Mr. Rabil, did you receive by email the third

supplemental MAR that was filed in this case raising

claim 17, which alleges ineffective assistance because

Mr. Atkinson's representation of Lead Investigator

Chris Poole raised an impermissible conflict in his

representation of Scott Allen?

A.A.A.A. Yes.

Q.Q.Q.Q. Have you read that document?

A.A.A.A. Yes.

Q.Q.Q.Q. And for the record, have you been sitting in court
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this morning observing the testimony of Mr. Oldham and

Mr. Poole?

A.A.A.A. Yes.

Q.Q.Q.Q. Did that testimony and the new filing inform your

opinion as to claim 17 in the third supplemental MAR?

A.A.A.A. Yes.

Q.Q.Q.Q. And did it also inform your opinions as to

claim 16, IAC regarding an available and coherent argument

for reasonable doubt?

A.A.A.A. Yes.

Q.Q.Q.Q. And did it also inform your opinion as to claim 2

regarding IAC for failure to investigate and challenge the

state's case?

A.A.A.A. Yes.

Q.Q.Q.Q. And did it also inform your opinion as to

claim 3I, IAC regarding the cross of law enforcement

witnesses?

A.A.A.A. Yes.

Q.Q.Q.Q. Did it also inform your opinion as to claim 10,

cumulative IAC?

A.A.A.A. Yes.

Q.Q.Q.Q. Mr. Rabil, I want to talk with you first about

conflict checks as an attorney.

What are conflict checks?

A.A.A.A. It's a way for practitioners -- legal
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practitioners/lawyers to check their records to see whether

they have ever had representation of a particular client

before, usually.  Sometimes it can go further with regard to

witnesses.

Q.Q.Q.Q. And were conflict checks part of the standard of

professional practice in criminal defense in 1999?

A.A.A.A. Yes, it was required.

Q.Q.Q.Q. Can Mr. Poole's testimony answer the question

whether Mr. Atkinson had a conflict in his 1999

representation of Scott Allen?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Objection.  Outside his expertise.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.

You may answer.

A.A.A.A. Not in and of itself.

Q.Q.Q.Q. And why not?

A.A.A.A. Well, because, unfortunately, Mr. Atkinson is

deceased, and we don't know -- I haven't heard -- I don't

think there's anything in the record that would speak for

him as to what his recollections were.

I mean, obviously, you know, this morning, many,

many years later, for Lieutenant Poole -- or Agent Poole,

that would have been over 30 years ago, like, 33 -- 34 years

ago.  And he -- you know, he had some pretty good

recollection of the circumstances, and he knew a couple of

the people that were with him out of the 10.  He knew, you
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know, what his actions were, what his actions were not.  And

he told us, you know, about going to two other lawyers

first.  He remembered sitting in a group.  He remembered

going back to pay.  He had some lack of memory as to

follow-ups with regard to the case.

So, you know, we don't know -- I didn't hear from

him as to exactly what he had to -- what he said to

Mr. Atkinson.

And we don't know what impressions Mr. Atkinson

had of Mr. Poole, what recollections he had, you know, any

passing comments or memories along the way between, say,

1990 and 1999 when this happened.

Certainly, we did hear about interactions where

they had -- of a professional nature when -- both when

Mr. Poole was at the Biscoe Police Department and in the

Montgomery County Sheriff's Department, he knew about his

reputation.

But, again, we don't know what Mr. Atkinson's

impressions, recollections were, you know.  Did he -- did he

have, like, a positive -- did Mr. Atkinson have a positive

impression of Mr. Poole from that incident when he

represented him?  Did he have a negative impression?

And, you know, anything that came along in their

professional relationship with cases after that, we don't --

we don't know the answers to those things because
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Mr. Atkinson can't tell us.

And I'm assuming -- I haven't seen any evidence of

it, but I'm assuming, since it's been so long, that

Mr. Atkinson's office has no files pertaining to that case

or those cases.

So we don't -- you know, we don't have any notes

or billing records.  And, of course, they're only required

to be kept for, like, six years, so they wouldn't --

probably wouldn't have it even if he was alive.

Q.Q.Q.Q. What -- I think you said that Mr. Atkinson could

have had a positive impression of Mr. Poole or negative

impression of Mr. Poole gained through the representation;

is that right?

A.A.A.A. That's right.

Q.Q.Q.Q. And is it possible that those impressions could

have created a conflict?

A.A.A.A. It is.

Especially -- see, everything -- everything that I

think about these questions about conflict are colored by

the nature of this case and what I have already, you know,

reviewed in this case and testified about.

And so it does -- it -- it just makes -- it makes

me wonder about that, you know.  I wish -- I wish I knew

more about what those impressions were, you know, especially

in light of what I've already testified about with what I
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regard as deficient cross-examinations of law enforcement,

particularly, especially around the issue of Ms. Smith and

the crime scene.

Q.Q.Q.Q. Tell me how Mr. Atkinson's positive impression of

Mr. Poole could create a conflict.

A.A.A.A. Well, this goes into what I would say would be the

credibility issue, in the sense of how did Mr. Atkinson

relate to Scott?

And the reason I bring that up is, you know, when

I was testifying a week ago, I think it was, and reviewing

this, there was a document that had "Order" at the top, and

it was where Mr. Atkinson was giving his -- it's where he

said this is the hardest capital case I've ever done.  I

think it was the document where he was responding to a court

order about what is necessary to disclose.

And I thought -- and I think -- I don't remember

exact -- my exact words, but I remember thinking that this

was a very different sort of response that, you know, he had

a negative impression of his client because he wouldn't tell

him what happened.  And this is where it makes me --

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Objection, Your Honor.  What does

having a negative impression of a client have anything to do

with an impression he had of an officer?

THE COURT:THE COURT:THE COURT:THE COURT:  Sustained.

Q.Q.Q.Q. Mr. Rabil, do you think -- did you hear testimony
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from Mr. Poole that Mr. Atkinson had a reputation amongst

the law enforcement community?

A.A.A.A. Yes.

Q.Q.Q.Q. And that he believed what his clients told them?

A.A.A.A. Yes.

Q.Q.Q.Q. Did you see that reflected in his own description

of his relationship with Mr. Allen?

A.A.A.A. No.  The opposite, really.

Q.Q.Q.Q. Did you also hear Mr. Poole say that

Mr. Atkinson -- if you had a case against him, he would

really check all the details?

A.A.A.A. I did hear that.

Q.Q.Q.Q. And did you see that in Mr. Atkinson's

representation of Mr. Allen?

A.A.A.A. Not as would have been -- not as was manifested in

the trial.  Certainly in his files, you know, he had the

list that we went over last week of significant points that

should have been subject to attack of the state's case.

Q.Q.Q.Q. I want to come back to discuss some of those

because I believe you testified that this information has

informed your opinions as to that; is that correct?

A.A.A.A. Right.

Q.Q.Q.Q. Can you speak up just a little bit?

A.A.A.A. I'm sorry, yeah.

Q.Q.Q.Q. Thank you. 
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As to information that Mr. Atkinson received in

his representation of Mr. Poole, could it affect his

personal view of the credibility of Mr. Poole?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Objection as to speculation.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.  He's been received to

testify as an expert, and he may opine.

A.A.A.A. Certainly.  In my opinion, that would be quite

significant.

So if Mr. Atkinson regarded Mr. Poole as a highly

skilled, competent officer that he could rely upon, and he

is on the other side of this case, basically, you know, his

conclusion clearly is that Mr. Allen was involved in this

and is not being honest about everything, then that's going

to have an effect.

Q.Q.Q.Q. And if Mr. Atkinson had reasons to doubt

Mr. Poole's credibility based on his representation, would

that be information that he could use in cross-examining

Mr. Poole?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Objection.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.

Go ahead.

A.A.A.A. Right.  If -- yeah.  Again, this is something that

we don't know.

But if he had negative impressions or negative

information about Mr. Poole, that there are things that
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could be used, you know, any credibility issues, reputation

issues, or just his personal knowledge, perhaps even from a

confidential relationship as an attorney.

Q.Q.Q.Q. And if that knowledge that he gained in the

confidential representation of Mr. Poole would be relevant

to Mr. Allen's case or to his cross-examination or

investigation of the case, would that create a conflict?

A.A.A.A. Yes.

Q.Q.Q.Q. In your professional opinion, do you believe that

Mr. Atkinson had a duty to disclose the prior representation

of Lead Investigator Chris Poole to Mr. Allen?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Objection.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.

You may answer.

A.A.A.A. Yes.

Q.Q.Q.Q. Do you believe that Mr. Atkinson had a duty to

disclose the prior representation of Lead Investigator

Chris Poole to the Court?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Objection.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.

A.A.A.A. Yes.  After bringing it to the attention of

Mr. Allen.

Q.Q.Q.Q. Why do you believe that?

A.A.A.A. Well, as we talked about last week, the

performance standards as talked about in the ABA Guidelines
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and as, you know, people are trained, the performance

standards in capital cases are not the minimum; they are

higher.  They are not what we would see in the normal

day-to-day practice of criminal law.

And the guidelines themselves, the 2003 guidelines

that were in effect before this case, actually talk about

the need for conflict-free representation.

So this is -- this is a standard for capital

defense.  And, sure, you can look to the local or state

Rules of Professional Conduct for baselines.  

But here, under the facts of this case

particularly, as a capital case, in my opinion, there's --

there is a higher conflict standard because of the nature of

the type of case, for a lot of the reasons that we've talked

about before.

The client is facing the death penalty.  It's --

it's -- it is a very different situation.  And there's a

whole lot more that the attorney should or does go into with

regard to the preparation of the case, including all of the

sentencing and the mitigation.  A lot of very intimate

knowledge is gained about a person's family and everything.

So it's -- you know, by the nature of it, it -- it

is a higher standard.  And here, with what I believe, in my

opinion, was a negligent crime scene investigation, and from

what I'm now seeing since I last testified, even more
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details about the, I would say, negligent documentation of

witness interviewing, that it's even more significant.

Q.Q.Q.Q. Did you review the ABA Guidelines as you formed

this opinion?

A.A.A.A. I did.  I went back and looked at the guidelines.

Q.Q.Q.Q. And did you look at the 2003 guidelines?

A.A.A.A. Yes.

Q.Q.Q.Q. And did they contemplate a higher standard

regarding conflicts in capital representation?

A.A.A.A. Right.  It's -- particularly when talking about

the designing of systems for appointment of counsel --

whether it's public defender, capital defender-type work

appointment of counsel -- there is language about

conflict-free representation.  Because you don't need dual

loyalty, you know, in these types of cases.  It's -- you

know, it's -- 

As we talked about in this case, these attorneys

filed, like, 40 motions or something, you know, were in this

case.  By the nature of it, it's a death penalty.  You know,

it's a death penalty case, so there's always going to be

challenges, systemic challenges that you don't always have

in other cases.

And by systemic challenges, I mean everything from

how the jury is even called into the courthouse, who is in

the jury pool, who are the jury commissioners, so people
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that the lawyers could know.  I mean, it happens everywhere.  

But the smaller the place, the more likely it is

for potential for conflicts.  I'm not saying that's a per se

thing.  I'm just saying that there has to be greater care.

There's more challenge -- there's more challenges

by motion and by objection during jury selection because we

get into the whole death penalty issues and opinions.

There's -- by this point in time, the Batson case

was out, and so there's, you know, objections about race,

which, of course, applies in every case as well.

But it's a whole lot more -- a whole lot more

complex with the systems and the people that are involved,

so there has to be greater care to make sure that there's

not divided loyalties.

And, you know, for example, someone in a

particular county was -- had a lot of -- had a lot of

clients who are law enforcement.  And I don't know -- again,

this case, I know there was -- when I -- I heard that --

there was testimony about Mr. Atkinson was a go-to person

for law enforcement, you know, that -- that colors things.

That could color the perception of the lawyer.

And it could, in and of itself, even under the

rules like 1.7 from North Carolina, create a, quote,

personal interest, I think is the term that's used in there.

But you transpose that -- or combine that with
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death penalty capital defense, and it's -- I'm going to say

the lights in the head go off more quickly for conflicts in

a capital case than they would for a regular criminal case.

Q.Q.Q.Q. Are you saying that in any capital case where

counsel previously represented law enforcement, they would

have to disclose that to their client and the Court or be

accused of ineffectiveness?

A.A.A.A. I can't say that per se just because, you know,

there was a prior representation of a law enforcement person

that that in and of itself is enough.

My opinions are based on what I already knew about

this case and then find that out.  And now, as it sort of

settles in my mind, you know, the combination of it informs

my opinion.

Q.Q.Q.Q. And what factors about this case and the state's

case and the evidence make you feel that way in this case?

A.A.A.A. Well, in this case, it's even -- not every case

has so many questions about crime scene investigation and

handling of property that's in evidence.  We have the

breaking of the tape.  We have the lack of getting some of

the banking records.  The almost accidental fact that

there's, you know, two counties involved, three law

enforcement agencies with the SBI.

But, you know, just -- again, going back to this

crime scene that -- I didn't hear Mr. McCrary's testimony
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but I read his reports, I know all of the issues there, so

all those things really should have been raised.  And I

think I referred to some of those in my -- my first -- my

first report.

So all -- given that you're actually challenging

the adequacy, appropriateness, or nonnegligent investigation

in the case, in this capital case, that's what makes this --

this different and which informs my decision that this

should have been discussed at the time.

Q.Q.Q.Q. In this case, is it your opinion that

Mr. Atkinson's conduct in failing to disclose his prior

representation of Mr. Poole fell below an objective standard

of reasonableness?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Objection.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.

A.A.A.A. Yes.

Q.Q.Q.Q. And is that for the reasons that you just stated?

A.A.A.A. Yes.

Q.Q.Q.Q. I believe that last week you testified that after

hearing the evidence that you heard in court last week, you

also believed that trial counsel was deficient in their

cross-examination of Chris Poole; is that correct?

A.A.A.A. That's right.

Q.Q.Q.Q. And I believe the state asked you to review a

handwritten statement by Mr. Poole and a typed statement by
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Mr. Poole; is that correct?

A.A.A.A. That's correct.

Q.Q.Q.Q. And have you reviewed that statement --

A.A.A.A. Yes.

Q.Q.Q.Q. -- and compared the differences?

A.A.A.A. Yes.  What is today?  Thursday?  I think -- I was

in court on Monday, so this must have been on Tuesday.

And, yeah, I spent about two hours or so going

through the two statements that you asked me to take a look

at.

Q.Q.Q.Q. And did you provide to me a copy with your notes

as to the differences?

A.A.A.A. I did.  We have highlighted each one where there's

differences, and there's an X in the margin indicating where

there were differences between the two.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, may I approach the

witness?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, I've just handed the

witness what has been marked as Defense Exhibit 53 and

Defense Exhibit 54. 

Q.Q.Q.Q. And, Mr. Rabil, does Defense Exhibit 53 appear to

be your notes on Defense Exhibit 23, which was the typed

statement of Vanessa Smith made to Chris Poole on

August 10th of 1999?
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A.A.A.A. Yes.  My Xs and highlights.  And then I actually

had places where I wrote in things, like the missing

paragraph that Mr. Poole referred to on page 933.

Q.Q.Q.Q. And if you look at Defense Exhibit 54, does this

appear to be your notes and highlighting on this State's

Exhibit 90, which were the handwritten notes of Chris Poole

during the statement of Vanessa Smith on August 10th of

1999?

A.A.A.A. These -- so what I did was I had Exhibit 53, I had

my student aside me reading out loud 54.  And as we

line-by-line found differences, she would put the X on 54, I

would put the X on 53, and then we highlighted for easier

reference.

Q.Q.Q.Q. And was this a student in your clinic?

A.A.A.A. Yes.  One of my clinic students, who was here the

other day.  So these are -- these clinic students are

acting, you know, under the -- my supervision and certified

as -- under the State Bar for second and third-year law

students to operate under my direction.

Q.Q.Q.Q. And they are held to the same standards of

confidentiality that you are?

A.A.A.A. Exactly, yeah.  They can get in big trouble if

they violate any of the Rules of Professional Conduct, the

same rules that we have.

Q.Q.Q.Q. Okay.
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MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, I would move to admit

Defense Exhibit 53 and Defense Exhibit 54 for the purpose of

showing Mr. Rabil's comparison between the two.

I maintain my objections that we've previously

discussed regarding the underlying exhibit, state's

Exhibit 90.

THE COURT:THE COURT:THE COURT:THE COURT:  Any objection?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, state's only going to

object to the one that Mr. Rabil said he didn't read himself

but had a student review, under the grounds that he would

have to review himself and compare one line to another line,

and for that reason only.

THE COURT:THE COURT:THE COURT:THE COURT:  Just to be clear, Mr. Rabil, that only

occurred with respect to Defendant's Exhibit 54; is that

right?

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Yes, sir.  Do you want me to

explain?

THE COURT:THE COURT:THE COURT:THE COURT:  I would like you to.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Yes, sir.  

So we were sitting there together, and I had her

read it out loud.  As I was looking at -- I had her read

from 54, I was looking at 53.  When there was a discrepancy,

I would say "stop," and she would point to where it was.  I

would look over here to what was on her Exhibit 54 and

compare it to what was on 53.  So it was -- that's how it

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 11 2 : 1 9

 21 2 : 1 9

 31 2 : 1 9

 41 2 : 1 9

 51 2 : 1 9

 61 2 : 1 9

 71 2 : 1 9

 81 2 : 1 9

 91 2 : 1 9

101 2 : 1 9

111 2 : 1 9

121 2 : 1 9

131 2 : 2 0

141 2 : 2 0

151 2 : 2 0

161 2 : 2 0

171 2 : 2 0

181 2 : 2 0

191 2 : 2 0

201 2 : 2 0

211 2 : 2 0

221 2 : 2 0

231 2 : 2 0

241 2 : 2 0

251 2 : 2 0



Page 1471

Mark Rabil - Direct Examination by Ms. Warren

was.  I would look at it and then -- myself before I would

put the X on 53.

THE COURT:THE COURT:THE COURT:THE COURT:  So your clinic student would read 54.

And if you saw a discrepancy, at that point you would stop

and actually observe the discrepancy yourself on Defendant's

Exhibit 54?

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Yes, sir.  It was -- part of the

learning instruction was -- I said, this is like 1982 when

our law office prepared deeds with typewriters, and somebody

would read it out loud, and the other person would read the

deed.  And so it's kind of old school -- old school way of

doing it because you can't really scan it with a computer so

we had to go back to the old -- the old way we did deeds.

THE COURT:THE COURT:THE COURT:THE COURT:  All right.  Defendant's Exhibit 53 is

received into evidence.

I don't believe there was any objection from the

state on 53, correct?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Correct, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Defendant's Exhibit 54 is also

received into evidence over objection from the state.  That

objection is noted.

You may proceed.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Thank you.

Q.Q.Q.Q. Mr. Rabil, looking at these documents -- and

looking at 53 specifically, which is the typed statement --

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 11 2 : 2 0

 21 2 : 2 0

 31 2 : 2 0

 41 2 : 2 0

 51 2 : 2 0

 61 2 : 2 1

 71 2 : 2 1

 81 2 : 2 1

 91 2 : 2 1

101 2 : 2 1

111 2 : 2 1

121 2 : 2 1

131 2 : 2 1

141 2 : 2 1

151 2 : 2 1

161 2 : 2 1

171 2 : 2 1

181 2 : 2 1

191 2 : 2 1

201 2 : 2 1

211 2 : 2 1

221 2 : 2 1

231 2 : 2 1

241 2 : 2 1

251 2 : 2 2



Page 1472

Mark Rabil - Direct Examination by Ms. Warren

as I glanced through these pages, you have markings on

almost every page -- I believe every page; is that right?

A.A.A.A. I believe that's right.

Q.Q.Q.Q. And some of those markings are lawyers being

lawyers.  They're scrivener's errors; is that fair to say?

A.A.A.A. Right.  We -- I had decided that the best way to

go was if there was a difference, however slight, even if it

was clearly, you know, as you guys were arguing about

scrivener's error on the first day, even if it was that, we

made the marking.  And there's, like, 15 places where

Mr. Gailey's name is spelled wrong and -- you know, between

the two.  It's spelled correctly on the handwritten version

on 54 and incorrectly on the typed version.  And there was a

few other places with missing Ss and even an apostrophe.  I

just didn't want to have any question of the -- so to the

best of my ability, every single difference was noted.

Q.Q.Q.Q. You probably wouldn't find an effective assistance

of counsel for failing to cross-examine Chris Poole about an

apostrophe; is that fair to say?

A.A.A.A. Not in and of itself, right.  But I would -- this

is part of the -- the formulation for -- or part of the

process for deciding whether this was done correctly.

Because there was no -- well, as far as I know, the

handwritten statement was not available for use.  Whether it

was available or not, it wasn't -- it wasn't used in the --
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in the court.

And so, you know, it all goes into the whole fact

of the way I now understand this happened with an assistant

who typed it from the first document and made mistakes.

And it's like the fact, there were mistakes, there

were several that were significant mistakes.  So it's not

just an apostrophe or an S.  

But, yeah, I do -- I would make that part of

cross-examination just to show that it wasn't done

carefully.  And -- you know, but there were -- there were a

few like the missing paragraph.

And most significantly where in the first exhibit,

it says that Scott pulled her; and in the second typed

version, it says pushed.  Which, of course, goes to the

crux.

And so you don't find those things -- a lawyer

doesn't find those things unless you do the line-by-line,

because your mind -- you know, my experience is, I know my

mind will just read through something and assume it said

what it said before.

But unless you go through and compare this to

these critical statements, you're not going to find these

differences.

Q.Q.Q.Q. And I'm going to talk about the significance of

the missing paragraph, which I think the missing paragraph
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in Exhibit 53 is on the page that's Bates-stamped at the

bottom 000933.

A.A.A.A. Right.

Q.Q.Q.Q. And in Exhibit 54, in the handwritten, that

paragraph is on the page with 12 in the top right corner.

A.A.A.A. Yes.

Q.Q.Q.Q. Why would it be important to point out a missing

paragraph to the jury?

A.A.A.A. Well, it shows that -- you know, it's

understandable that the typist, you know, missed a

paragraph.  What's not, I would say, forgivable is that

apparently Mr. Poole never went back and compared the two.

And that's what's significant about it.

Now, in and of itself, is this paragraph that the

Allens brought food and medication to the cabin, is that

significant in the context of guilt-innocence?  Probably not

as significant as "pushed" and "pulled," but it could -- I

would think, as a death penalty lawyer, that could be a very

significant factor in mitigation.  You know, what is it?  

So if they're, like, being accused as -- they

were -- obviously, they were harboring a fugitive, but the

reason why is love and concern.

So, you know, if that's left out in the typed

version, the typed version's all you're left with, the jury

wouldn't ultimately hear that.  
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But more importantly, I think it shows the

negligence in the process of failing to go back and compare

the two.

And if it happened there, what about all the other

statements?

And as Mr. Poole -- Agent Poole was testifying

about a little while ago, he was involved in a number of

interviews.  He -- he was -- as he said, they were trying to

corroborate Vanessa Smith.  They went to see Mr. Page and

they went to see the guy in South Carolina and Mr. and

Mrs. Allen.

And so it begs the question as to how he was

recording or taking notes.  And I believe I saw in

Mr. Atkinson's file -- or I think it was in Mr. Atkinson's

file, a note with a couple of witnesses that Mr. Poole

actually did record at least two witnesses.

And so if that's the case, you know, on

cross-examination, you can say, "Well, you recorded this

person who was a corroboration witness of Vanessa Smith.

Why didn't you take your little tape recorder with you to

Charlotte and turn it on and record that?"  So it shows that

there's --

So all of these things -- you know, this would

have been a whole line of questioning just over

documentation of witness statements and accuracy.  And this
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is all on top of the crime scene stuff that we've talked

about.

Q.Q.Q.Q. And the document -- the questions regarding

documentation of witness testimony, statements, and accuracy

goes to the accuracy and integrity of the investigation

overall; is that fair to say?

A.A.A.A. Exactly.

Q.Q.Q.Q. And it also goes to a theory of reasonable doubt;

is that also fair to say?

A.A.A.A. Goes to the heart of it.

Q.Q.Q.Q. Okay.

THE COURT:THE COURT:THE COURT:THE COURT:  I'm going to stop you there.  If you

would mark your place.

Thank you very much, sir.  You may step down.

Mr. Bailiff, please recess us until 2:00 p.m.

(Recess.)

THE COURT:THE COURT:THE COURT:THE COURT:  Good afternoon, everyone.

Thank you, Madam Clerk.

THE CLERK:THE CLERK:THE CLERK:THE CLERK:  You're welcome.

THE COURT:THE COURT:THE COURT:THE COURT:  The record will reflect that the

defendant is present in the courtroom with his lawyers.

Anything before we resume?  

From the state?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  No, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  From the defendant?
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MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  No, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  The witness will please return to the

stand.  And recall that you are still under oath.

You may resume.

Q.Q.Q.Q. Mr. Rabil, I think you testified before the lunch

break that you saw in Mr. Atkinson's files some interview

notes by Chris Poole that indicated that those interviews

had been tape-recorded; is that right?

A.A.A.A. I remember two.  I don't remember the names of the

witnesses, though.

Q.Q.Q.Q. All right.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, may I approach?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

Q.Q.Q.Q. I've just handed you what I've marked as Defense

Exhibit 55.  This is Bates-stamped from Mr. Atkinson's file

at 0094 on the first page to 0115 on the last page.

A.A.A.A. Right.

Q.Q.Q.Q. And, Mr. Rabil, if you'll look at the second page

of this exhibit, which is 0095 on the bottom.  

At the top of that page, does it say this is a

statement of Coy E. Honeycutt?

A.A.A.A. It does.

Q.Q.Q.Q. If you would look through the pages of that

statement, just -- you don't need to read them, but see that

the statement continues until page 0102.
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A.A.A.A. Right.

Q.Q.Q.Q. And does it say, "This interview was taped/voice"?

A.A.A.A. Yes.

Q.Q.Q.Q. And is it signed by Chris Poole?

A.A.A.A. Lieutenant Chris Poole.

Q.Q.Q.Q. And in this interview, as you look at the

preceding pages, does it appear to actually capture what you

would expect on a taped conversation, that is, it has

dialogue from two parties?

A.A.A.A. Right.  It appears to be, like, you know, when

you'd see a transcript of a recording between two people.

But I don't see anything that says somebody, you know,

compared it to the original tape or anything.

Q.Q.Q.Q. And would you turn to page 103, please.

At the top of that page, does it also say, "This

is the statement of Coy Honeycutt"?

A.A.A.A. It does.

Q.Q.Q.Q. And if you'd turn to page 108, does that appear to

be the end of that second statement by Mr. Honeycutt?

A.A.A.A. It does.

Q.Q.Q.Q. And in the last line, does it also say, "This is

on tape"?

A.A.A.A. It does.  It says, "This is on tape, voice only."

Q.Q.Q.Q. And, in fact, if you look at the bottom of

page 107, it seems to reflect a conversation between
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Mr. Poole and Mr. Honeycutt about the fact that the

conversation is being taped; is that right?

A.A.A.A. Right.  Mr. Poole says, "I know this conversation

is being taped."

Q.Q.Q.Q. And on page 108, the statement was signed by

Agent Poole; is that right?

A.A.A.A. Will you repeat that?

Q.Q.Q.Q. On 108, the statement was signed by Mr. Poole?

A.A.A.A. Yes.

Q.Q.Q.Q. And it appears that it was taken by him?

A.A.A.A. That it was taken by him, yes.

Q.Q.Q.Q. Uh-huh.

And in 1999, were handheld tape recorders readily

available?

A.A.A.A. Yes.

Q.Q.Q.Q. Were they used for law enforcement interviews?

A.A.A.A. Oh, yeah.  Yes.  I had lots of cases where there

were recorded interviews.

Q.Q.Q.Q. Did you ever see in any of the discovery lists

provided any tape recordings of these two interviews?

A.A.A.A. No.

Q.Q.Q.Q. Did you ever see any indication that trial counsel

asked for the tape recordings of these interviews?

A.A.A.A. No.

Q.Q.Q.Q. Did they ask -- in any of the eight questions that
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they asked Mr. Poole in front of the jury during

cross-examination, were any of them about why he taped some

witnesses but not others?

A.A.A.A. No.

Q.Q.Q.Q. Is that an important question that you would want

to ask?

A.A.A.A. Absolutely.

Q.Q.Q.Q. And why?

A.A.A.A. Well, because in a situation like this, where

almost every word -- especially every word of, say,

Vanessa Smith about the activities of the night of the

shooting, every word is critical.  You know, we've -- I've

even -- "pushed" versus "pulled" versus wrote things like

that.

And you want to be sure that there's an accurate

reflection of what was said.  And, you know, it extends to

lots of the witnesses, you know, especially when they're

saying that Scott allegedly said.

So it's a -- it's a check on accuracy.

Q.Q.Q.Q. And other police departments that were involved in

this case used audio or video recording, right?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Objection.  Unless he knows.

THE COURT:THE COURT:THE COURT:THE COURT:  You may answer, if you know.

A.A.A.A. Other police departments in this case?

Q.Q.Q.Q. Let me ask it differently.
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Did you review the records regarding the Denver

police investigation when Mr. Allen was first arrested?

A.A.A.A. Yes.  And that was a VHS recording of his

interview.

Q.Q.Q.Q. And recording interviews, particularly in homicide

cases, was that something that you found in your cases in

1999?

A.A.A.A. Right.  It had become more and more frequent by

that point in time.  Of course, the recording statutes

hadn't gone into effect yet.  But in homicide cases, we're

frequently seeing it, and so you would naturally ask for it,

to see whether or not it's there.

Q.Q.Q.Q. And if you came across a case where it had been

used for some witnesses but not others, that would be a

significant thing to the defense?

A.A.A.A. Yeah.  It would definitely be something I would

want to ask the lead investigator about, you know, why this

witness -- maybe not necessarily why, but did you.  You

know, "We see you did it in this one.  Are you saying you

didn't do it in that one?"  Particularly Vanessa Smith.

Q.Q.Q.Q. When you testified last week -- I think you were

present last week for Pete Oldham's testimony; is that

right?

A.A.A.A. Yes.

Q.Q.Q.Q. Do you remember that I went through a number of
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newspaper articles with him?

A.A.A.A. Right.  I was, yeah, taking notes about that.  It

helps me -- helps me remember if I take notes.  Can't read

them, but helps me remember.

Q.Q.Q.Q. And you testified that a lot of the information

that was in Vanessa Smith's statement was included in

newspaper articles that were published before she turned

herself in; is that right?

A.A.A.A. Right.  When you were questioning Mr. Oldham,

there were several articles that were dated prior to --

prior to the date she turned herself in, which I believe was

August 8th or 9th of 1999.

Q.Q.Q.Q. And did those articles include information that

was provided to the press by Chris Poole?

A.A.A.A. That's my recollection, yes.

Q.Q.Q.Q. And in reviewing trial counsels' files, were there

additional articles that provided -- that included

information provided to the press by Chris Poole after

Vanessa Smith and Scott Allen's arrest in this case?

A.A.A.A. Right.  For example, the one he was asked about

this morning.

Q.Q.Q.Q. And would that be -- are you referring to Defense

Exhibit 58?

A.A.A.A. Maybe.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, may I retrieve Defense
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Exhibit 58 from the clerk?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Let me do that first.

May I approach?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Thank you.

Q.Q.Q.Q. And as you look at this exhibit, Defense

Exhibit 58, beginning in the second column all the way

through the fourth column, is that information that was

provided, quote, according to Lieutenant Chris Poole?

A.A.A.A. Yes.

Q.Q.Q.Q. And there's specific quotes that are given in the

fourth column; is that right?

A.A.A.A. The fourth column from the left, which would be

the second-to-the-last column on the page?

Q.Q.Q.Q. I apologize.  The fifth column, all the way on the

right.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Same thing.  The state's going to

renew its objection to any hearsay matters in the newspaper

article.

THE COURT:THE COURT:THE COURT:THE COURT:  So noted.

Go ahead.

A.A.A.A. Yes.  In that column, there's a quote from

Lieutenant Poole that starts, "This investigation has come

together extremely well."
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MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, may I approach the

witness?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

Q.Q.Q.Q. Mr. Rabil, I've just handed you exhibits marked 56

and 57.  

Would you look at Defense Exhibit 56.

A.A.A.A. Yes.

Q.Q.Q.Q. Is that a September 1st, 1999, Montgomery Herald

article?

A.A.A.A. Right.

Q.Q.Q.Q. And this was Bates-stamped in Mr. Oldham's file at

PO03715.

Do you see that number on the bottom as you turn

the page around?

A.A.A.A. Yes.

There's also -- yeah.  There's a P, and then

there's another one with an O.

Q.Q.Q.Q. Would you look at the second column of this

article.

A.A.A.A. Right.

Q.Q.Q.Q. Does that include information from

Lieutenant Poole about his questioning of Mr. Allen?

A.A.A.A. Yes.

Q.Q.Q.Q. Does it say, "Lieutenant Poole stated Allen is

refusing to cooperate"?
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A.A.A.A. Yes.

Q.Q.Q.Q. In your experience, do law enforcement ordinarily

tell the media what someone charged with murder is or is not

saying in questioning?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Objection.

THE COURT:THE COURT:THE COURT:THE COURT:  Sustained.

Q.Q.Q.Q. Mr. Rabil, would you want to question a law

enforcement witness about information that they provided to

the media and whether that complied with their department's

policies?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Objection.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.

You may answer.

A.A.A.A. Well, of course, it would depend on what -- what's

in the article.  I wouldn't want to inject something that's,

you know, improper.

But in terms of a case like this, that -- well, in

this case, I do believe questioning law enforcement about

statements made to the media is significant.  And I would

say that's especially so with the ones you went over with

Mr. Oldham prior to the arrest -- prior to the time

Vanessa Smith turned herself in.  And then after that, it

would depend on the circumstances.

But if -- if it is in violation of a policy within

the sheriff's department, then that would be something that
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would be like the type of questioning that I say should have

been done with crime scene protocols and taking of

statements.

Q.Q.Q.Q. And that kind of question could show an officer's

bias potentially?

A.A.A.A. It sure could.  And that's why I was hesitant at

first about, you know, saying that I would, you know,

question somebody, you know, an officer about it, because

sometimes you do see that.  So it depends what they said,

you know.

Q.Q.Q.Q. But you certainly would have questioned law

enforcement witnesses about the information that was

published before Vanessa Smith made her statement.

A.A.A.A. No question.

Q.Q.Q.Q. And would you look at what's been marked as

Defense Exhibit 57.

A.A.A.A. Yes.

Q.Q.Q.Q. And is this an article from the Courier-Tribune on

November 19th, 1999?

A.A.A.A. Yes.

Q.Q.Q.Q. And in columns one, two, and three, does this have

additional information provided by Officer Poole?

A.A.A.A. Yes.  In the first column, it says, "According to

Detective Chris Poole," and then the second column it says,

"According to Poole," and then it goes on to say -- to say,
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"Poole said Honeycutt," and then in the third column, "Poole

said all three men."

Q.Q.Q.Q. Okay.  And this information is about witnesses who

came forward after Vanessa Smith's statement; is that right?

A.A.A.A. Right.  These are what we call the truck witnesses

I think.

Q.Q.Q.Q. And the articles that Mr. Oldham looked at also

included statements from witnesses who came forward before

Vanessa Smith; is that correct?

A.A.A.A. Yeah.  As I recall, the Whip-O-Will witnesses.

Q.Q.Q.Q. In your opinion, did trial counsel fall below an

objective standard of reasonableness for only asking Lead

Investigator Chris Poole eight questions on

cross-examination in front of the jury?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Objection.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled. 

A.A.A.A. Yes.  In the sense of not the number of

questions -- I mean, certainly too low for all of the

topics, but, yes, in my opinion -- and I think I've probably

already gone through that, all the different things that

should have been -- he should have been cross-examined about

with regard to inaccuracies and inconsistencies with

Vanessa Smith, the crime scene.  

And even though -- I know -- I heard Agent Poole's

testimony this morning that he was not there on the first
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day or two of the crime scene.  But, at the same time, he is

the lead officer.  And he would have to, by the nature of

his job, review all of the reports and be familiar with the

evidence in the case, at least until he went on -- what did

he call it at the end of his time at the sheriff's

department?  You know, when you still have vacation time.

Q.Q.Q.Q. And I just want to make sure.

I believe last week you testified that you also

would want to ask him about the evidence that was untested

as the lead agent.

A.A.A.A. Right.

Q.Q.Q.Q. Does your consideration of the third supplemental

MAR and the additional testimony you've observed confirm

your conclusions as to Mr. Allen's claim 16?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Objection.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.

A.A.A.A. Right.  I'd say it -- it makes me feel stronger

about the opinions in the sense of it -- it seems to explain

maybe motivation or, I guess you'd say, bias against the --

you know, Mr. Atkinson's own client, you know.  It just --

particularly explains for me that statement he made in

post-conviction with that document with "Order" at the top.

Q.Q.Q.Q. And you're talking about the statement where, in

your opinion, Mr. Atkinson seems to fault his -- Mr. Allen

for not confessing to the crime.
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A.A.A.A. Right.

Yeah, it was almost like, you know -- it's almost

like he -- the way he described his frustration or the

difficulty with the case was, it's almost like he saw his

role as to secure a confession.  Which is -- 

You know, at some point, you know, as I talked

about last week, there are different ways about going about

things, but that just seemed unusual and strong for that

particular point -- at that particular point way past the

time of trial.  It just seemed -- yeah.  So it does -- it

informed me as to what was going on, yeah.

Q.Q.Q.Q. Did you see any evidence in the record, the trial

transcript, that Mr. Atkinson meaningfully tested the

state's case?

A.A.A.A. No.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Objection.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.

Q.Q.Q.Q. Does the third supplemental MAR and the additional

testimony also strengthen your opinion as to claim 2, claim

3I, and claim 10?

A.A.A.A. Yes.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  No further questions.

THE COURT:THE COURT:THE COURT:THE COURT:  One moment.

Cross-exam?

BY MR. VLAHOS:BY MR. VLAHOS:BY MR. VLAHOS:BY MR. VLAHOS:
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Q.Q.Q.Q. Mr. Rabil, when -- how long ago did you leave

private practice?

A.A.A.A. You're asking me a math question.  Let's see.

Well, I joined the Capital Defender's office in May of 2003.

So 21 years ago.

Q.Q.Q.Q. Okay.  When you were in private practice, did you

always remember the clients that you represented nine years

ago?

A.A.A.A. I can't -- I can't honestly say that I remembered

all the clients I represented that long ago, you know.

Q.Q.Q.Q. There's some cases, like a murder case, where

you're obviously going to remember your client for life; is

that correct?

A.A.A.A. Right.

Q.Q.Q.Q. You're never going to forget a client who is

charged with murder.  But --

A.A.A.A. Unlikely, yeah.  Although I don't remember -- you

know, I've had -- I don't know what it was, 50 or so, and

I'm sure there's some I'd really have to stop and think

about, you know.

Q.Q.Q.Q. So even with murder, you've got to think about it;

is that right?

A.A.A.A. Oh, yeah, yeah.

Q.Q.Q.Q. And that's as the years go by; is that correct?

A.A.A.A. Oh, sure.
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Q.Q.Q.Q. Okay.  And so human memory doesn't always suffice

to remember everybody we've talked to in the last

nine years, does it?

A.A.A.A. No.

Q.Q.Q.Q. And especially, not even a murder case, but a

misdemeanor case like a littering case, that's going to be

minimal work for a lawyer; is that not correct?

A.A.A.A. Yeah.  It could have, depending on who it was.

Q.Q.Q.Q. You heard what happened to the case.  Talked to

him mostly by telephone and he got the case dismissed after

they did some community service.  

That wasn't a huge case where it needs a lot of

lawyer engagement, does it?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Objection as to the characterization

of the communications.

THE COURT:THE COURT:THE COURT:THE COURT:  Sustained.

Q.Q.Q.Q. You heard Officer Poole testify that he saw him he

thinks once and doesn't remember but may have gone back to

his office one other time to pay him; is that correct?

A.A.A.A. Yeah.  I mean, it's one of those things.  You

know, maybe I'm -- I may be different.  You know, I know it

wasn't funny to the teacher, but it's a funny thing when you

got 10 guys charged with something that stupid.  You tend to

remember that, you know.

Q.Q.Q.Q. I'm not saying you wouldn't remember the case, but
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you might not remember all 10 of them who came to hire you,

would you?

A.A.A.A. No.  Even Agent Poole couldn't remember.

Q.Q.Q.Q. You've had occasion to represent co-defendants

before on occasion; is that correct?

A.A.A.A. Where I would represent co-defendants?

Q.Q.Q.Q. Yes, sir.

A.A.A.A. That's, you know -- certainly not in murder

cases -- I'm trying to think.

Q.Q.Q.Q. Let me ask it this way.

A.A.A.A. Yeah, I don't -- I don't recall ever representing

co-defendants in either -- is this thing okay?  Can you hear

me? -- in either criminal or juveniles.  I was on the

juvenile list for a long time.  And sometimes, you know,

they get a -- unfortunately, get a little slack in there.

I'd say 70, 80 percent of my criminal practice or

more was court-appointed.  And so, you know, just wouldn't

happen.  That usually would happen with retained, and I

just --

Q.Q.Q.Q. And you heard these youths retained him to

represent them on littering charges; is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. Nothing unusual about that, is there?

A.A.A.A. No.

Q.Q.Q.Q. Especially if you think you can get them community
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service and get the case dismissed.

A.A.A.A. Yeah, that's a very low-risk, you know, type of

case for representing the whole crew.

Q.Q.Q.Q. You can see where Mr. Atkinson may not have even

recognized him as somebody he represented before years later

when he saw him as a police officer; is that right?

A.A.A.A. I don't know.  If he's as big as he is now back

then, pretty tall guy, he might remember.  I don't know.

You know, he might.  He might, might not.

Q.Q.Q.Q. Have you ever had people come up to you and, like,

"Hey, Mark.  How you doing?" start talking to you, you kind

of don't recognize them completely?

A.A.A.A. More and more.

Q.Q.Q.Q. And has that ever happened with a client before?

A.A.A.A. Oh, yeah.  And I have to apologize and say, you

know, "We're supposed to keep it confidential," if I see

them later.  But, yeah, sure, it happens.  Hundreds and

hundreds of people, you know.

Q.Q.Q.Q. And specifically with regard to the standard of

conflict of interest.

A.A.A.A. Uh-huh.

Q.Q.Q.Q. Now, isn't it -- doesn't the defendant have to

show in a conflict of interest case between the lawyer and

another client that the conflict of interest actually

affected the adequacy of his representation; is that not
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correct?

A.A.A.A. Yeah.  You're looking at Cuyler v. Sullivan?

Q.Q.Q.Q. Yes, sir.

A.A.A.A. Right.

Q.Q.Q.Q. And so it's -- I think here's the part I'm looking

for.

You know that the possibility of a conflict is

insufficient to impugn a criminal conviction, don't you?

A.A.A.A. I think it says that.

Q.Q.Q.Q. Okay.  And so, you know, you were talking this

could be, this could have happened, he could have that.

Those are possibilities, aren't they, of what

Mr. Atkinson might have done or might have remembered or

could have?

A.A.A.A. Yeah.  I was talking about -- I was using those

terms in the sense of what Mr. Atkinson remembered or knew.

Because we -- you know, we just don't.  And so anything

about what his perceptions would be, some of the ethical

rules do talk about in the -- in the opinion of the

attorney, you know, with the...

Q.Q.Q.Q. Did you ever call Mr. Atkinson on the telephone

and say, "Hey, I'm reviewing this case for ineffective

assistance of counsel.  Is there anything I can talk to you

about or ask you questions about the case?"  Did you ever do

that?
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A.A.A.A. No.  I was, you know, following the protocols in

this case of just, I think, having the same thing you did.

And I don't think I had anything that you didn't -- I mean,

the state didn't have, you know.

Q.Q.Q.Q. So you were just reading over the paperwork and

coming to your own conclusions; is that correct?

A.A.A.A. Well, no.  I mean, yeah, mostly.  But, you know,

like I testified to before, we went out to the crime scene

with the attorneys and Mr. McCrary, and then we went to the

sheriff's department.  I looked at a lot of stuff that was

not introduced into evidence and I came to the clerk's

office.

Q.Q.Q.Q. But you never -- you never interviewed the

attorneys, either Mr. Oldham or Mr. Atkinson, did you?

A.A.A.A. No, no.  I didn't interview any of the direct

attorneys or participants, witnesses, other than Mr. McCrary

and I have spoken.  And, of course, I've talked to the

attorneys.

Q.Q.Q.Q. So you didn't interview Officer Poole at all, did

you?

A.A.A.A. No.

Q.Q.Q.Q. And not just saying that -- it's not enough to say

that a possibility of a conflict is insufficient to impugn a

criminal conviction, but isn't it true that in order to

demonstrate a violation of the Sixth Amendment rights, a
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defendant must establish that an actual conflict of interest

adversely affected his lawyer's performance; is that

correct?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, I would object.  I've

made argument regarding the appropriate standard that would

apply in this case.

THE COURT:THE COURT:THE COURT:THE COURT:  Sustained.  

I think you made your point on this already.

Sustained.

Q.Q.Q.Q. And you did hear Agent Poole testify that when he

was an officer with Montgomery County, his habit was to type

his statements; is that right?

A.A.A.A. His habit what?

Q.Q.Q.Q. His habit was to type his statements on the

computer.

A.A.A.A. Yeah.  It sounded like -- I don't know if he

directly said it.  It sounded like he's sitting there at the

computer with the person, typing the statement for some of

the times, unless -- unless it was handwritten or unless he

recorded it.  So sometimes, yeah.

Q.Q.Q.Q. So he indicated that's the way he usually did it

except when he needed to write it because he didn't have his

computer; isn't that right?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Objection to the characterization of

Mr. Poole's testimony.
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THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.

You may answer if you recall.

A.A.A.A. I think he did say that.  When he went to

Charlotte, he said he didn't have his computer.

Q.Q.Q.Q. So it wouldn't be surprising, if you're looking at

Officer Poole's statements that he took or interviews that

he did, to see them all typed with no handwritten ones; is

that correct?

A.A.A.A. It wouldn't -- I wouldn't be surprised if -- if I

saw more typed statements that he took than handwritten?  Is

that what you're asking me?

Q.Q.Q.Q. It wouldn't be surprising if there were a bunch of

typewritten statements but no handwritten statements to go

with them?

A.A.A.A. I'm not sure I'm understanding your question.  I'm

sorry.

Q.Q.Q.Q. If Officer Poole is typing --

A.A.A.A. Yeah.

Q.Q.Q.Q. -- most of the statements that he does with

witnesses --

A.A.A.A. Right.

Q.Q.Q.Q. -- in most of the interviews that he conducts --

A.A.A.A. Yeah.

Q.Q.Q.Q. -- and he's typing them while he's doing them,

it's not unusual not to see written statements going along
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with the typed ones; is that not correct?

A.A.A.A. Oh, I -- yeah, if that's -- of course, you know,

you've only got his word, you know, as to what his

procedures were.  But if -- if that's what he always did

most of the time, then, by definition, if you take him at

his word, there would only be the computer.

Q.Q.Q.Q. Unless he didn't have his computer, right?

A.A.A.A. Unless he didn't have his computer and he

handwrote.  And, honestly, his handwriting is better than

the typed versions.  I don't know why...  I was really

surprised.  He had good handwriting.  I don't know why they

want to type it, especially since he made 48 mistakes.

Q.Q.Q.Q. And so, therefore, there's a simple explanation

for why there isn't a written statement to go with the typed

statement; isn't that right?

A.A.A.A. Sure, there's a simple explanation.  But it

doesn't mean you shouldn't ask the question.  Like, I always

in -- during that period of time, I had a lot of cases going

on, tried to get notes.  

Because my experience is even if -- like,

Mr. Poole at the time is at his computer, there's, you know,

notes going on, you know, being taken.

And as I recall, he's not the only one there

because you have the SBI agent, Mr. Reid, right?  And so

those are always -- I had a lot of cases where you had this
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double agency thing going on, so you'll have one -- you

know, you'll have one report from Montgomery County

Sheriff's Department about an interview, and maybe it'll be

typed.  Then you have those SBI reports, and you got a lot

of exhibits here with -- I think -- or at least I saw them,

you know, in the files where it's that single-spaced block

typed SBI report.  And rarely would you be given in

discovery the notes before open discovery and sometimes not

even after.  

But if you push, you'll even get the handwritten

notes from the SBI and handwritten notes from -- you know,

from the sheriff's department or the local agency.  And

many, many times, there are little marginal notes or things

that end up being different from the typed version.

I can't say that I've seen anybody who does it the

way Mr. Poole -- in all my cases, I've never seen one where

an officer sat there with, I guess, a laptop, unless he was

in his office.  I can't say that I've seen somebody type it

as they're talking to the person.  Usually, it's just -- you

know, what I've already described.  It's unusual.  

To me, that kind of -- it begs the question about

what else -- what other notes there were and who was with

him.  Like in Vanessa Smith's situation, one of those -- I

think Defendant's Exhibit 50 -- is that 54?  Yeah.  Page 27,

you've also got Mr. Blue signing it.  So does Mr. Blue have

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 2 : 3 1

 20 2 : 3 1

 30 2 : 3 1

 40 2 : 3 1

 50 2 : 3 1

 60 2 : 3 1

 70 2 : 3 1

 80 2 : 3 1

 90 2 : 3 1

100 2 : 3 1

110 2 : 3 2

120 2 : 3 2

130 2 : 3 2

140 2 : 3 2

150 2 : 3 2

160 2 : 3 2

170 2 : 3 2

180 2 : 3 2

190 2 : 3 2

200 2 : 3 2

210 2 : 3 2

220 2 : 3 2

230 2 : 3 2

240 2 : 3 2

250 2 : 3 3



Page 1500

Mark Rabil - Cross-Examination by Mr. Vlahos

notes?  Or is that the only thing -- you know, what's

Mr. Blue doing there other than to sign off on it?  

My -- my --

Q.Q.Q.Q. Do you know the answer to the question you just

asked?

A.A.A.A. No.

Q.Q.Q.Q. And without knowing the answer to that question,

you don't know whether it helped or hurt, do you?

A.A.A.A. See -- the answer is "no" to your question.

To explain that, I think it's like I was saying

last week, some of this, the answers don't matter because

it's -- it's -- it's -- it's a matter of testing the

accuracy of the record before you.

And so I'm going to ask in front of the jury, if

you've got two police officers sitting there, two sheriffs

people sitting there, are you saying, Mr. Poole, that one of

you is writing things out and the other guy's sitting there

with his hands crossed, not taking notes?  You know, and

they may say no.  And that's fine.

And I don't -- I'm not concerned about the truth

of the -- I'm not concerned about the answer because the

jury is hearing about the process, the procedures for

interviewing the most important witness in the case.

Q.Q.Q.Q. And, again, you're asking questions to which you

don't know the answers on cross if you do that, right?
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A.A.A.A. That's right.  Because don't -- the 10

commandments of cross-examination.  This first one is don't

ever ask a question you don't know the answer to, all the

other nine are exceptions to that.

Q.Q.Q.Q. And it's not unreasonable not to ask a question

that you don't know the answer to on cross-examination when

you're a lawyer, is it?

A.A.A.A. Well, there are some situations that are like

that, you know, yeah, sure.

But you probably know you don't want to know the

answer to it too.

Q.Q.Q.Q. Now, you also testified about Mr. Atkinson maybe

feeling that Officer Poole was a skilled, competent officer,

and that might be some kind of conflict; is that what you

said?  Am I getting that wrong?

A.A.A.A. No, I think -- I think I did say that.

Q.Q.Q.Q. So how a lawyer thinks about how a police officer

does their job could be a conflict of interest?

A.A.A.A. Well, not in and of itself, you know.  It would be

because of whatever the relationship was.  And if you

independently formed this opinion, you might not, you know,

challenge them, or you might put their word over a

defendant's.  Not -- you know, not that you should -- should

not believe a police officer, but your client is your

client, and you're their agent, so there's certain
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presumptions that apply.

Q.Q.Q.Q. So are you saying if you see an officer in a

professional capacity, you don't have a private

relationship, but you believe that the officer does a good

job and usually tells the truth or has always told the truth

in front of you, and -- you're saying the lawyer should

withdraw from a case because of that?

A.A.A.A. No, that's not what I'm saying.  That fact in and

of itself is not a conflict.

Q.Q.Q.Q. Okay.  And you said something about divided

loyalties.

Mr. Atkinson did not owe any loyalties to

Agent Poole when he was -- he didn't cross-examine

Mr. Poole, either, did he?  Mr. Oldham cross-examined

Agent Poole; isn't that correct?

A.A.A.A. That's right.

Q.Q.Q.Q. While Mr. Atkinson was sitting by watching

Mr. Oldham cross-examine Agent Poole, Mr. Atkinson didn't

owe any loyalty to Agent Poole at that time, did he?

A.A.A.A. Well, I -- I would say -- I would answer that no.

I know it sounds weird because he's not the one doing the

cross-examination.  

Let me explain what I mean.  These two attorneys

were a team, you know, lead counsel and second chair.  And

these guys seemed to act like -- more like co-counsel, okay,
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which is what happens a lot, you know, most people see it as

a team.  And they had each come up with their own thoughts

about what should be done.  And we looked at Mr. Atkinson's

list of things to challenge in the case, and I think it's a

five- or six-page exhibit here.

But, you know, when you're sitting there with your

co-counsel at the table, at the counsel table, as a witness

is being questioned, you know, it's like -- I'd say most of

the time, there's going to be some note that's passed, you

know, about a particular point to follow up on.

And it's not -- if there's something that needed

to be asked -- and in my opinion, there was here -- you

know, Mr. Atkinson should have been conferring or taking a

little bit of a break or something and doing that, so --

And the other thing about, is there anything owed?

There's no -- I mean, all the evidence is there was no

current representation by Mr. Atkinson, right.  This case

was in the past.

Q.Q.Q.Q. Nine years in the past.

A.A.A.A. Nine years in the past.

However, until death, he has a relationship of

confidentiality.  And that is, you know, unbreachable,

except in a situation like here where IAC is being alleged,

and information comes out, or, you know, the attorney's

being sued.  There's a short list of -- a waiver, you know,
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that sort of thing.

So as he sat there, he did -- there was this

attorney-client obligation between Mr. Atkinson and

Mr. Poole because of whatever knowledge he had.  And, again,

I don't know what that knowledge was.

Q.Q.Q.Q. Whatever confidentiality he owed Mr. Poole, the

littering offense was a public record; is that not correct?

A.A.A.A. Yeah.  What I saw -- what I saw in the motion that

was filed Monday was -- it looked like a screenshot of the

ACIS system.  So, you know, that is, technically, public

record.  And -- but it was a dismissed case and wouldn't --

wouldn't show up in, you know, a search of his record

because it was dismissed, depending on the database that

you're using.  

But, also, it's not -- even though something is

dismissed like that, unless it's widely known otherwise, you

know, it's still confidential information.

You can have an obligation to keep information

confidential in a case that is not unpublic but not

publicized.  You still have your obligation.  And then once

the details become widely known, then it's a different

situation, you know.  I'm just thinking of what -- what's in

the rules.

Q.Q.Q.Q. The disposition's public record on there too; is

that not correct?
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A.A.A.A. Yes, sir.

Q.Q.Q.Q. And approximately ten youths in this small county

were involved in it; is that correct?

A.A.A.A. Almost all of them.

Q.Q.Q.Q. Did you ever hear the saying, "Everyone dies

famous in a small town"?

A.A.A.A. Everyone what?

Q.Q.Q.Q. "Dies famous in a small town"?

A.A.A.A. I have now.

Q.Q.Q.Q. A lot of people know you, and there's a lot of

gossip in a small town; isn't that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. And if 10 kids get busted for littering, then

probably the entire community knows about it, don't they?

A.A.A.A. I'm sure they do.

Q.Q.Q.Q. And also, divided loyalties.  I think -- do you

recall Officer Poole testifying they paid him anywhere from

200 to $250 in a group to represent them?

Do you remember that?

A.A.A.A. Yes.

Q.Q.Q.Q. So if you divide the 250 by 10, you get $25 each

they paid; is that right?

A.A.A.A. That's right.

Q.Q.Q.Q. And that's not a huge duty of loyalty you feel

towards somebody for paying you 25 bucks, is it?  
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A.A.A.A. You know, it's not measured by the amount; it's

measured by the fact that it happened.

And, you know, it sounds like he -- he was kind

of -- I don't know, just -- you know, he wanted to help

these guys.  You know, maybe he saw himself in that or --

you know how we are.  It's -- it's probably -- 

It doesn't matter how much they paid him.  It's an

attorney-client relationship.

Q.Q.Q.Q. He wants to teach them a lesson.  He could have

done it pro bono, but he wants to teach them a little

lesson; is that right?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Objection.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.

Go ahead.

A.A.A.A. Well, it's not much of a lesson.

Q.Q.Q.Q. Community service and pay a lawyer and go --

that's not a lesson?  And to write a letter of apology,

that's not a lesson?

A.A.A.A. Oh, I thought you meant what he was charging them.

Q.Q.Q.Q. No, no.

A.A.A.A. Because the other lawyers would have charged them

a lot more.

Q.Q.Q.Q. He taught them all a lesson:  Pay me $25 each and

write a letter of apology, each of you, and each of you do

X amount of community service and I'll see what I can do
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with the DA; isn't that right?

A.A.A.A. Yeah.  And I never was clear on whether he made

that up and then went to the DA or he talked to the DA and

told -- I don't -- I don't know.  But I can't -- I can't say

he was trying to teach them a lesson.  He probably was.  You

know, his bookkeeper lady said, you're going to have to

charge these people something.  That's usually how it works

in the small operations.

Q.Q.Q.Q. And you talked about taped interviews and about

the importance of taped interviews.

Now, do you know whether Mr. Oldham and

Mr. Atkinson heard any taped interviews?

A.A.A.A. Scott's -- the video, the video.

Q.Q.Q.Q. Do you know whether or not they heard the taped

interview of Coy Honeycutt?

A.A.A.A. I don't know.

Q.Q.Q.Q. Do you know whether or not he heard the taped

interview of any of these other witnesses?

A.A.A.A. I don't recall any indication that they did, just

that they had records that said they did.

Q.Q.Q.Q. Well, you heard that they went down to go look at

the evidence, didn't you?

A.A.A.A. Right.

Q.Q.Q.Q. And they were going to play a videotape for them

and it broke; isn't that correct?
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A.A.A.A. That's right, yeah.

Q.Q.Q.Q. At least they were going down there looking at

videos; is that not correct?

A.A.A.A. They were trying to look at whatever was there.

Q.Q.Q.Q. And is it not reasonable to believe that if

they're going there looking at videotapes, they're also

going there listening to audiotapes?

A.A.A.A. You know, this is a place-by-place kind of answer

here because we -- you know, we have cases in at least one

county where police officers may think that certain things

they keep in their file and certain things go into evidence,

and it's kind of hard, you know, to --

Q.Q.Q.Q. That's not Montgomery County, though, is it?

A.A.A.A. Oh, I know.

Q.Q.Q.Q. The county you're talking about.

A.A.A.A. Oh, I'm sorry.  I'm not talking about

Montgomery County.  You're right, I'm not.

Q.Q.Q.Q. You're not talking about Randolph County either?

A.A.A.A. I had a few cases where I can't specifically

remember.  I know I've gone and looked at evidence there.

Q.Q.Q.Q. And they showed you the evidence, right?

A.A.A.A. Yeah.

Q.Q.Q.Q. Okay.

A.A.A.A. Yeah.  But that doesn't mean -- that doesn't mean

that whatever tapes of witness statements there are were,
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you know, kept in property at whatever law enforcement

agency it was.  'Cause different -- different rules may have

applied.  You know, the thing is, you got to ask about it.

Q.Q.Q.Q. And you know the burden in this case is on the

defendant; isn't that correct?

A.A.A.A. Oh, you mean the MAR?

Q.Q.Q.Q. Yes, sir.

A.A.A.A. Yes.

Q.Q.Q.Q. And the state doesn't have to prove anything.  The

defendant has to prove every fact essential to support the

claim; isn't that correct?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Objection.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.

You may answer.

A.A.A.A. The statutory burden of proof is to prove facts in

question by a preponderance of the evidence.  And then there

is -- then there are the legal materiality standards and

reasonable probability of a different result, for example.  

But there's also -- I don't think -- in my

opinion, the state doesn't have a burden of proof in this

case.  But the state does have an obligation to come forward

once the rebuttable presumption has been overcome.  

You know, on -- like on IACs, a rebuttable

presumption -- you were reading to me from Strickland last

week, right?  So if the defense comes forward with that, I
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think the state needs to come back with something.  But

that's --

Q.Q.Q.Q. But you've got no evidence that they didn't listen

to the tapes, do you?

A.A.A.A. I have no evidence either way, that's right.

Q.Q.Q.Q. Okay.  And the absence of evidence is not evidence

of absence, is it?

A.A.A.A. I debate that philosophical question a lot.  Yes.

Q.Q.Q.Q. The defendant hasn't offered any evidence saying

that they didn't hear the tapes, has the defendant?

A.A.A.A. No, because the issue here is did they -- did they

ask about it on cross-examination or move to get it through

a motion.

Q.Q.Q.Q. Okay.

A.A.A.A. To clarify whether it existed, whether these tapes

existed.  And we know two tapes existed because we just

looked at two exhibits, you know, where they -- 

Q.Q.Q.Q. And part of the -- part of the way the new claim

affects the old claim is failure to cross-examine

Officer Poole, correct?

And you went over a list of things that you think

they failed, but, first, how the crime scene was handled,

correct?

A.A.A.A. Right.

Q.Q.Q.Q. And that's the crime scene where Gailey's body was
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found, right?

A.A.A.A. Yes.

Q.Q.Q.Q. But you heard Officer Poole testify he wasn't at

the crime scene, didn't know anything about the crime at the

time; is that correct?

A.A.A.A. Right.  But in many ways, who better to ask about

the documentation of the crime scene than the lead detective

who stuck with, you know, the rest of the investigation and

dealing with the case when it goes to court and all that.

Q.Q.Q.Q. You also heard him testify that he doesn't believe

anything came back from the State Crime Lab.  If that

evidence came back, it went to Randolph County and he never

saw it before he left; isn't that correct?

A.A.A.A. He -- he said that, but -- yeah.  I mean, 'cause

stuff was going on after he left.

Q.Q.Q.Q. Of course.

But if he doesn't have a chance to even review

what the results are of the tests and what tests they asked

for and any of the evidence that went, if he doesn't have a

chance to look at any of that, how can he possibly form an

opinion as to whether they did a good job or not?

A.A.A.A. Well, there's -- there's a whole lot that you can

ask him about, whether they followed protocols and all that

from the basic crime scene, based on him reviewing the

reports.  
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And, you know, it's like that thing that -- that

predates even Vanessa Smith coming in at the end of July

when -- I think it was one of the M-C officers -- MacFayden

or McIver -- called the SBI, said, don't bother testing the

knife for DNA.

Q.Q.Q.Q. It wasn't Officer Poole who did that, right?

A.A.A.A. No, he was in charge at that point.  This was late

July.  And, as I recall by -- they discovered the body on

the 11th.  Within a week, they moved jurisdiction from

Montgomery to Randolph.  Then he's in charge at that

point --

THE COURT:THE COURT:THE COURT:THE COURT:  Randolph to Montgomery?

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Yes, sir.

A.A.A.A. And then he's in charge --

Q.Q.Q.Q. And Lieutenant --

A.A.A.A. -- at least a week by the time whoever under his

command is calling him and saying stop testing that piece of

evidence.

Q.Q.Q.Q. Lieutenant McIver works in Randolph County, right?

A.A.A.A. I -- I don't remember.

Q.Q.Q.Q. And the note is up at the State Crime Lab, right,

about what Lieutenant McIver --

A.A.A.A. Yeah, it was a "call from."

Q.Q.Q.Q. Okay.  And Officer Poole -- you have no

information that Officer Poole either knew what
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Lieutenant McIver told the crime lab or what the crime lab

made a note of what Lieutenant Lanny McIver said from

Randolph, do you?

A.A.A.A. All the more reason to ask them about it because,

you know, he's -- okay.  The case is moved to

Montgomery County.  Lieutenant Poole, here's -- here's

everything we got.  You know, where's the evidence?  It's

over there in Randolph.  Okay.  We got to get it, bring it

down there.  What have you done with the evidence?  We sent

it off to the SBI.  What's the status?  Let me see, let me

see the paperwork here.  

So at some point, as the lead detective, he should

have -- maybe not seen that note from the SBI because that

would be internal to the SBI, but somebody -- there should

have been some record in Randolph where they said, yeah, we

told them not to bother with testing the evidence.  

First of all, that's kind of -- that's just sort

of weird.  I mean, you know, they -- anyway, it should have

been -- it should have been something that he -- he knew or

should have known about because he's the lead detective.

That's what I'm saying. 

Q.Q.Q.Q. Under the circumstances that Officer Poole

testified, you've got no evidence or information that he

ever knew anything about the evidence that was sent to the

crime lab, do you?
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A.A.A.A. All the more reason to cross-examine him because

how dumb is that?  I mean -- I'm sorry.  I don't -- 

Q.Q.Q.Q. So he can say he doesn't know?  You're going to

hold a man responsible for something he doesn't know?

A.A.A.A. Oh, yeah.  This is a capital murder case.  And if

he doesn't know where the evidence is, then what are we

doing here?  That's -- that's how I would react to that.

Q.Q.Q.Q. And the same thing with the bank records.

He didn't collect the bank records, did he,

Agent Poole?

A.A.A.A. That was Bunting from Randolph.

Q.Q.Q.Q. Bunting from Randolph.  

Again, Randolph County, but not Chris Poole,

correct?

A.A.A.A. Same time.  Paper trail from Randolph County, all

the stuff's supposed to be turned over.  If it's not, that's

on Poole.  That's the guy.  He's got to get it all together.

Q.Q.Q.Q. ATM videos.

A.A.A.A. Same thing.

Q.Q.Q.Q. Breaking of the videotape.

A.A.A.A. That was here.

Q.Q.Q.Q. That was here.  Yeah.

But have you got any information that Agent Poole

was there when the tape was broken?

A.A.A.A. Doesn't matter.
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Q.Q.Q.Q. You know --

A.A.A.A. I have no information -- I'm sorry, I didn't mean

to interrupt.  

I have no information that Lieutenant Poole was

sitting there when Mr. Oldham was there with the other --

whoever from the sheriff's department, MacFayden.  And I

don't have any information he was there.  But it doesn't

matter.  He's the head of the investigation.  He either knew

or should have known.  If he didn't know, that adds to the

sloppiness of the investigation.

Q.Q.Q.Q. And just to be clear, we're not -- we're not

testing the investigation here in this hearing, right?  

The claim is ineffective assistance of counsel,

correct?

A.A.A.A. Well, I -- I feel like I haven't stayed away from

testing the investigation and describing why I have the

opinions I do.  Yeah, this is not -- this is not the case,

right, this is -- this is --

Q.Q.Q.Q. There's no legal relief for ineffective assistance

of law enforcement; is that correct?

A.A.A.A. Yeah, there is.

Q.Q.Q.Q. There is?

A.A.A.A. Yeah.

Q.Q.Q.Q. So if the law enforcement does a bad job and they

miss something and they bring evidence to your case and you
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don't know what's on the evidence, then that's not --

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Objection.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.  

Wait a minute.  Did you finish your question?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Yes, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  All right.  Overruled.

A.A.A.A. Yeah, what I'm -- what I'm saying is, you know,

there -- there are constitutional obligations on law

enforcement to -- I wouldn't say affirmatively to preserve

evidence, that's probably more of a statutory thing.  But

there is a constitutional rule that you can't in bad faith

destroy evidence.

And so, you know, there have been some cases in

which relief has been granted.  And that case name is right

here somewhere, 'cause nobody ever wins those claims.  But

it is a claim, to answer your question.

Q.Q.Q.Q. Youngblood?

A.A.A.A. Yes, Arizona v. Youngblood.  Thank you.  

And I think the last time I read an article about

it, in the history of Youngblood, four cases had been won.

But there -- you know, others are there.  

So I'm just trying to answer your question that,

yes, there is a claim for them having -- when it moves from

negligence to bad faith, if you can prove that, you know.

Q.Q.Q.Q. Right.  But you've not got any evidence it moved
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from negligence to bad faith and that anybody destroyed any

evidence in this case, do you?

A.A.A.A. In this case?  No -- I mean, no affirmative

evidence of that.  You know, the tape broke.  You know how

VH tapes -- VHS tapes were.  And -- but they also could be

repaired.

Q.Q.Q.Q. And with regard to Vanessa Smith and the newspaper

articles, these -- do you still have those exhibits up

there?

A.A.A.A. I got the ones that Ms. Warren was just asking me

about.

Q.Q.Q.Q. I'm just going to ask you about those right now.

A.A.A.A. Right.

Q.Q.Q.Q. You got Defendant's Exhibits 56, 57, and 58; is

that correct?

THE COURT:THE COURT:THE COURT:THE COURT:  I'm going to stop you there.  We're

going to take a ten-minute recess.

Thank you, sir.  You may step down for now.

(Recess.)

THE COURT:THE COURT:THE COURT:THE COURT:  Let the record reflect the defendant

is in the courtroom with his attorneys.

The witness will please retake the stand.  And

recall that you are still under oath.

State may proceed.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Thank you, Your Honor.
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Q.Q.Q.Q. Mr. Rabil, we were turning our attention to the

newspaper articles.

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Defendant's Exhibits 56, 57, and 58.

A.A.A.A. Right.

Q.Q.Q.Q. You got those in front of you.

First, with Defendant's Exhibit 56, what date did

that article come out in the Montgomery Herald according to

the publish date?

A.A.A.A. September 1st, 1999.

Q.Q.Q.Q. And the second article, Defendant's Exhibit 57, I

think there's something typed at the top about when the

article came out in the Courier-Tribune.

A.A.A.A. November 19, 1999.

Q.Q.Q.Q. And then the third one, Defendant's 58 from the

Montgomery Herald, what's the date that article came out?

A.A.A.A. November 10th, 1999.

Q.Q.Q.Q. And all three of these articles came out after

August the 10th and the 11th of 1999, so after the time

Vanessa Smith gave her statement to Agent Poole; isn't that

correct?

A.A.A.A. That's right.

Q.Q.Q.Q. So none of the material here could have affected

what she told Agent Poole at that time; is that correct?

A.A.A.A. By -- yeah, by definition, it would not have been
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in existence when she made her statements in August, a few

months earlier.

Q.Q.Q.Q. And Ms. Warren had you read a little bit about, I

think it's Defendant's 58, in the middle, where it says,

"Additional charges lodged..." and she took you over to the

fourth column --

A.A.A.A. Yes, sir.

Q.Q.Q.Q. -- down where the first indented paragraph starts,

"Talking about the joint..."

A.A.A.A. Right.

Q.Q.Q.Q. And what does that paragraph say until you get to

the next indented paragraph?

A.A.A.A. "Talking about the joint investigation with the

SBI, Lieutenant Poole said, quote, this investigation has

come together extremely well in part due to the fact that

they -- and those involved, in parentheses, have realized

the seriousness of the crime and the fact that a man lost

his life.  The pieces continue to come together.  Other

witnesses have confirmed Scott Allen's involvement in the

murder of Gailey, and there's a detailed paper trail that

has aided in our investigation.  End quote."

Q.Q.Q.Q. And you heard Officer Poole testify about all

those things that were corroborating as he's doing his

investigation; is that correct?

A.A.A.A. Right.  I heard him testify this morning about how

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 3 : 0 6

 20 3 : 0 6

 30 3 : 0 6

 40 3 : 0 6

 50 3 : 0 6

 60 3 : 0 6

 70 3 : 0 6

 80 3 : 0 6

 90 3 : 0 6

100 3 : 0 6

110 3 : 0 6

120 3 : 0 6

130 3 : 0 6

140 3 : 0 6

150 3 : 0 6

160 3 : 0 6

170 3 : 0 7

180 3 : 0 7

190 3 : 0 7

200 3 : 0 7

210 3 : 0 7

220 3 : 0 7

230 3 : 0 7

240 3 : 0 7

250 3 : 0 7



Page 1520

Mark Rabil - Cross-Examination by Mr. Vlahos

he took the statements from Vanessa, and then -- then they

had their suspect, and so their -- he saw their job as

corroborating all the different things that Vanessa Smith

had to say in her statement.  I think that's what he

testified to.

Q.Q.Q.Q. And that article basically states that there,

doesn't it?

A.A.A.A. In different words, sure.

Q.Q.Q.Q. Without going into the details, he's letting them

know things are coming together, we're finding pieces,

right?

A.A.A.A. Things are coming together, yeah.

Q.Q.Q.Q. And then how about the part where other people

are -- other witnesses have confirmed Scott Allen's

involvement in the murder of Gailey?  

That's also true from what -- his perspective

doing the investigation; is that not correct?

A.A.A.A. Well, it's not untrue that they got other

witnesses.  I'd say there's the truck witnesses, like Page,

et cetera.

Q.Q.Q.Q. You had Jeffery Page, who the defendant talked to,

and you have Robert Peralta at the time that the defendant

talked to, correct?

A.A.A.A. I don't remember what the date was for him, but

okay.
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Q.Q.Q.Q. Peralta passed away, right?  

A.A.A.A. Right.

Q.Q.Q.Q. So he wasn't here for trial.  

But Jeffery Page/Cooter was; is that correct?

A.A.A.A. Cooter was there.

Q.Q.Q.Q. But when Agent Poole was talking about witnesses,

at that time, he has more than one witness, isn't that

correct, that defendant -- well, defendant admitted his

involvement in it to?

A.A.A.A. Well, there were admissions testified to, alleged

admissions testified to.

Q.Q.Q.Q. Okay.  And with these particular articles, you

indicated you, as trial counsel defending Scott Allen, might

cross-examine them.  

Who would you cross-examine them with?  What

witness would you use?

A.A.A.A. Well, either -- either -- probably Poole, since

he's the one that said it.  I mean, I'm not sure -- it

would -- you know, I wouldn't say I would ask him about all

of it.  

And this was in the -- this was in the context of

whether they're following protocols about what they have to

say to the press.  Because, you know, I don't know what the

protocols were for the sheriff's department.  You know, it's

different from what you and I have -- or you have different
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obligations than me as to -- under the code of ethics about

what we can say about a pending jury trial.

Q.Q.Q.Q. And you said you might not ask him about all of

it.  If you start asking him questions and saying, hey,

didn't you say in the paper on this date this, and if he

doesn't remember and you approach, would that cause a

problem in the case?

A.A.A.A. If -- if he doesn't remember?

Q.Q.Q.Q. Well, what happens if you start cross-examining

him about what he said in the paper, you know, "Didn't you

say X?"  And if he says, "Yes," then you go to the next

question, "Didn't you say Y?"  But if he says, "I'm not

sure," would you approach with the article?

A.A.A.A. Might, yeah.

Q.Q.Q.Q. And if you approach with the article, you have it

marked with a defendant's exhibit because it's in front of

the jury, you hand it to him and get him to read the part

that you want him to read; is that correct?

A.A.A.A. Well, it would depend on the purpose I was doing

it for, because, you know, there's a couple ways you can go

with that.

Normally, on cross, I wouldn't do a "refresh your

recollection."  I might -- you know, you would just have him

read to himself, and then you'd ask him -- or you might have

him look at it, and then you could actually read it to him,
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say, "Does it say that there?"  Or "Didn't you say this to

the paper?"  Something like that, you know.

Q.Q.Q.Q. And when you cross using the prior statement -- or

when you approach and try to refresh him on the prior

statement, isn't it true that the rule of completeness takes

effect?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Objection.  Misstates the Rules of

Evidence.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.

You may answer.

A.A.A.A. I'm trying -- I don't know that it would apply --

I can see --

Q.Q.Q.Q. Let me rephrase the question.

A.A.A.A. Yeah.

Q.Q.Q.Q. If you -- if you start asking about a prior

statement, and especially approaching with a prior

statement, having it marked, isn't there a danger that the

state may be able to get in the rest of the information

that's in that article?

A.A.A.A. Oh, yeah, you have to think about it.  That's

right.  Yeah, you're talking about opening the door for what

else is in there.

Q.Q.Q.Q. That's exactly right.

And a lot of this stuff is not particularly

helpful to Defendant Allen's case, is that correct, in these
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articles?

A.A.A.A. Yeah.  I mean, a lot of it's, like, saying we've

got a great case against Scott Allen.

Q.Q.Q.Q. And a lot of it corroborates what law enforcement

was doing at the time and some of the evidence the jury

heard; is that correct?

A.A.A.A. Yeah.  It -- it would be context-driven.  And it

would, you know, be part of a certain branch of the tree of

the cross-examination of Poole, you know, if that's who I'm

working on.  

And it could be -- maybe he testified to something

that's different from what's in here, that's why I would

have him right there with me.  Or maybe it would be like

when I was answering questions with Ms. Warren about what

are the proper protocols for release of information in a

case before people have testified, because that's another

angle.  

Yeah, Vanessa's made her statement.  Yeah, Page,

et cetera, have made their statements.  But the case is

going to a jury trial, and they can...

This in and of itself could cause somebody to

strengthen their testimony, their statement that wasn't

strengthened before.  You know, it's like the -- it's the

reason we don't -- we have certain protocols now for lineup

identifications.  You say the person may or may not be

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 3 : 1 2

 20 3 : 1 2

 30 3 : 1 2

 40 3 : 1 2

 50 3 : 1 2

 60 3 : 1 2

 70 3 : 1 2

 80 3 : 1 2

 90 3 : 1 2

100 3 : 1 2

110 3 : 1 2

120 3 : 1 2

130 3 : 1 2

140 3 : 1 2

150 3 : 1 2

160 3 : 1 3

170 3 : 1 3

180 3 : 1 3

190 3 : 1 3

200 3 : 1 3

210 3 : 1 3

220 3 : 1 3

230 3 : 1 3

240 3 : 1 3

250 3 : 1 3



Page 1525

Mark Rabil - Cross-Examination by Mr. Vlahos

there, and then they make an identification.  And there's

things you don't say, like, "You got the right guy," or

whatever you ask them, confidence level.  But you're not

supposed to reward for whatever you think is the appropriate

thing.  

And you could see this as telling the witnesses,

don't worry, we got your back because everybody else is

saying the same thing, we got a paper trail covering --

yeah, it's -- I could see in the context of this trial using

these to cross-examine Mr. Poole to strengthen his own -- or

the state's case.

Q.Q.Q.Q. And the danger of approaching with 56, 57, and 58,

defendant's exhibits, these articles, is that it could

backfire on you, couldn't it, as the attorney?

A.A.A.A. Well, you'd want to be careful.  Because even

though the defense introduced no evidence in the case and

these aren't going to the jury, the state has them, and if

there's a way to ask a question about it that otherwise

might not come in.  

It's like -- it's like that thing we looked at the

other day with, you know, motion in limine to keep out all

that satanic stuff.  Not that there was ever anything about

Scott and satanism, but, you know, about Vanessa.

If you had an article and, you know, maybe

something in one of these that you really, really wanted to

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 3 : 1 3

 20 3 : 1 3

 30 3 : 1 3

 40 3 : 1 3

 50 3 : 1 3

 60 3 : 1 3

 70 3 : 1 3

 80 3 : 1 3

 90 3 : 1 4

100 3 : 1 4

110 3 : 1 4

120 3 : 1 4

130 3 : 1 4

140 3 : 1 4

150 3 : 1 4

160 3 : 1 4

170 3 : 1 4

180 3 : 1 4

190 3 : 1 4

200 3 : 1 4

210 3 : 1 4

220 3 : 1 4

230 3 : 1 4

240 3 : 1 4

250 3 : 1 5



Page 1526

Mark Rabil - Cross-Examination by Mr. Vlahos

get out of this witness, and it was a direct quote from that

witness, and you could really limit it, make it relevant,

then could you file a motion in limine under Rule 403 to

keep the prosecutor from asking about the rest of the

article.  

So if it was -- you know, you'd have to do a

weighing process to see how important is that particular

thing you want to get out of the article versus can the

prosecutor then come back and throw in evidence that is, you

know, horribly prejudicial and not necessarily relevant.

There's a risk, you know.

Q.Q.Q.Q. So with the risk, is it reasonable for an attorney

not to cross-examine on these articles?

A.A.A.A. It -- so -- it might be.  Okay?  It might be.

It's context-driven.

And what -- a large part of what I'm saying

that -- in my report and in my opinions is that since the

defense attorneys never started down the road of intensely

cross-examining the officers at the scene and Poole about

all this stuff, you know, it didn't get fully explored.  So

some of these are somewhat hypothetical, you know, because

you don't know exactly what's going to happen.

But my point is, it's ineffective to not start

down the road of asking a lot of questions about these

things, not that this specific article or that specific
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article -- although I do think it's way more likely that

you'd use the articles in July before Vanessa came in

because she could have easily learned stuff.

And the other thing is, you know that I would be

cross-examining with those articles is what else might

Mr. Blue or Mr. Poole have said.  Because, you know, we see

it all the time, even in videotape interrogations now, all

over the place, where they're showing them photographs and

things of the crime to try to get a reaction, subconsciously

implanting information in the suspect's mind as to what they

might need to use.

Q.Q.Q.Q. And if trial counsel had approached with these and

it blew up in their face, you may be here testifying it was

ineffective assistance of counsel to cross-examine with

these, couldn't you be?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Objection.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.

You may answer.

A.A.A.A. In the -- again, it's kind of hypothetical.  But,

sure, there could be a situation where there's an article

that's so bad with so much inadmissible evidence in it that

it would be deficient to present that article.

Q.Q.Q.Q. Now, you also testified about eight

cross-examination questions.  

And that kind of depends on context, too, doesn't
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it?

A.A.A.A. Well, if the -- if he had two -- if he had one

question that said, "Didn't you just lie about everything

you said," then one question is good enough, right?  So

sure.  It's not the number, like I said; it's the content.

Q.Q.Q.Q. Were you present and did you hear my redirect

examination of Officer Poole regarding the article in

Defendant's Exhibit 58 that was published on November the

10th of 1999, and how Vanessa Smith couldn't possibly

have --

A.A.A.A. You know, I was here.  Sometimes you're like me

and your voice trails off and I didn't necessarily hear the

whole question.  So why don't you run it by me and I'll try

to answer.

Q.Q.Q.Q. Well, my point about it was, I asked him less than

eight questions on my redirect; is that fair to say?

A.A.A.A. All in counting, it was pretty brief.

Q.Q.Q.Q. But it made its point, didn't it?

A.A.A.A. Oh, I wouldn't say you won the case with it, but

you -- you made what points you needed, but it was redirect.

Yeah.

When I'm talking about cross of the major witness

in the case -- well, of the lead detective in the case at

the very end of the trial, and if it would have been like a

surrogate closing argument to just hit Poole with all of
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these points about the case, it's like a beautiful

opportunity that just got flushed.

Q.Q.Q.Q. And from your perspective, where you're sitting;

is that correct?

A.A.A.A. As what I would say as a reasonable and

experienced defense attorney, yes.

Q.Q.Q.Q. But we're not supposed to look at it from your

perspective where you're sitting, are we?

A.A.A.A. Oh, I'm judging it from -- if that's the right

word -- or opining, based on the time.

Sure, there's always a risk of, you know, what do

you call it, Monday morning quarterbacking.  You know, it's

like it says about, you know...

Q.Q.Q.Q. For ineffective assistance of counsel, you've got

to eliminate the distorting effect of hindsight, reconstruct

the circumstances of counsel's challenged conduct, and

evaluate the conduct from counsel's perspective at the time;

isn't that correct?

A.A.A.A. Right.  And that's what I tried to do from the

beginning when they first asked me to help with this case.

You know, I said, I'm going to look at these records and

judge it from what it would be like at the time.

Q.Q.Q.Q. And when you're looking at the statement -- the

two statements that -- the versions where you found the

different problems.
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A.A.A.A. Yes, sir.  Yep.

Q.Q.Q.Q. Specifically --

A.A.A.A. Right.

Q.Q.Q.Q. -- the one I want to refer you to is Defendant's

Exhibit 53.  Do you see that one?

A.A.A.A. Okay.

Q.Q.Q.Q. And that's the typewritten one; is that correct?

A.A.A.A. That's the typed version.

Q.Q.Q.Q. The typed version from August the 10th of 1999; is

that correct?

A.A.A.A. That's right.

Q.Q.Q.Q. Okay.  And if you'll flip with me to page

Bates-stamped at the bottom right 000935.

A.A.A.A. I'm with you.

Q.Q.Q.Q. And go to the third paragraph --

THE COURT:THE COURT:THE COURT:THE COURT:  Hold on.  I am not.  I want to make

sure -- okay.  Here it is.  

All right.  Defendant's 53, correct?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Yes, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  All right.  Go ahead.

Q.Q.Q.Q. This is -- this is the version that was definitely

in trial counsels' files, right?  The typed version?

A.A.A.A. Right.

Q.Q.Q.Q. And this is the version that was read out in

court; is that not correct?
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A.A.A.A. Now I'm --

Q.Q.Q.Q. Before we go there, I might be able to clear it up

for you.  Let me ask it this way.  

A.A.A.A. Yeah.

Q.Q.Q.Q. Look at the third paragraph down, where it says,

"Smith stated..."  

A.A.A.A. Right. 

Q.Q.Q.Q. Can you please read that three-line paragraph?

A.A.A.A. "Smith stated that Scott Allen turned around and

pulled her back, and Scott fired one shot into

Chris Gailey's back, and he was only two feet away when he

shot him."

Q.Q.Q.Q. Okay.  So that's the "pulled" version, right?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Not the "pushed" version?

A.A.A.A. Right.  

Q.Q.Q.Q. In fact, you've got the correction "pushed"

written up there; is that --

A.A.A.A. I wrote that, yes, sir.

Q.Q.Q.Q. So the "pushed" version is the handwritten

version; is that --

A.A.A.A. Right.

Q.Q.Q.Q. And the "pulled" version is this typewritten

version; is that --

A.A.A.A. Right.
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MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the witness,

Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the witness,

Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

Q.Q.Q.Q. Mr. Rabil, I'm handing you what's marked for

identification as State's Exhibit Number 10 [sic].  

Can you please take a look at that.

THE COURT:THE COURT:THE COURT:THE COURT:  110?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  110, 110.

Q.Q.Q.Q. Mr. Rabil, does that appear to be the testimony of

Agent Chris Poole?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And that was at Defendant Scott David Allen's

trial, correct?

A.A.A.A. Correct.

Q.Q.Q.Q. Turn to page 2064 of that transcript excerpt.

2064.

A.A.A.A. Gotcha.

Q.Q.Q.Q. Go down to line 11, where it says, "Smith

stated..."

Can you read lines 11 and 12, please -- or 11

through 13, please.

A.A.A.A. 11, "Smith stated that Scott Allen turned around

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 3 : 2 1

 20 3 : 2 1

 30 3 : 2 1

 40 3 : 2 2

 50 3 : 2 2

 60 3 : 2 2

 70 3 : 2 2

 80 3 : 2 2

 90 3 : 2 2

100 3 : 2 2

110 3 : 2 2

120 3 : 2 3

130 3 : 2 3

140 3 : 2 3

150 3 : 2 3

160 3 : 2 3

170 3 : 2 3

180 3 : 2 3

190 3 : 2 3

200 3 : 2 3

210 3 : 2 3

220 3 : 2 3

230 3 : 2 3

240 3 : 2 3

250 3 : 2 3



Page 1533

Mark Rabil - Cross-Examination by Mr. Vlahos

and pulled her back, and Scott fired one shot into

Chris Gailey's back, and he was only two feet away when he

shot him."

Q.Q.Q.Q. So it says "pulled"; is that correct?

A.A.A.A. Right.

Q.Q.Q.Q. So the "pulled" version is the one that was read

to the jury; is that correct?

A.A.A.A. That's right.

Q.Q.Q.Q. Okay.  And the "pulled" version is important

because it would contradict what Vanessa Smith said; is that

correct?

A.A.A.A. Right.

Q.Q.Q.Q. So this particular contradiction of

Vanessa Smith's testimony is directly due to a mistake in a

typing error in the statement; is that correct?

A.A.A.A. Yeah.  'Cause in the handwritten version, it said

"pushed."

Q.Q.Q.Q. And even though it's the wrong version, it still

made it into evidence; is that correct?

A.A.A.A. The wrong version of that word, yes, sir.

Q.Q.Q.Q. Okay.  And trial counsel had the benefit of that,

didn't they?

A.A.A.A. Well, they had -- that was in this long statement

that -- I don't know if the time's in here, but, you know,

it goes on pages and pages and it took a while to read it.
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So "yes" is the answer.  In a sense, they had the

benefit, it was in there.  But they didn't confront

Mr. Poole with the various other differences between the

statements and ask a lot of other questions about notes and

recording and all that.

Q.Q.Q.Q. Okay.  Now, you also testified about

Mr. Atkinson's letter to post-conviction counsel; is that

correct?

A.A.A.A. The one that says "Order" at the top.

Q.Q.Q.Q. Yes.

A.A.A.A. Right.

Q.Q.Q.Q. The whole point of that letter was Mr. Atkinson

was trying to get the point across that it was difficult to

represent Scott David Allen because he wasn't telling him

the complete truth about what happened; is that correct?

A.A.A.A. He -- what he -- I'm not quoting exactly.  My

recollection is this was the hardest capital case he'd ever

had -- and he pointed out he had two prior to this --

because Scott Allen was not telling him what happened out

there, something like that.

Q.Q.Q.Q. Yeah.  And it's kind of important in a

relationship between an attorney and client for the client

to be upfront with the attorney because the attorney can do

a better job that way; isn't that correct?

A.A.A.A. You know, I think -- I was kind of talking about
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this last week.  Before -- you know, before we were talking

about conflict or whatever.  And, you know, everybody

handles it in a little bit different way, right?  And I'd

never seen anybody handle it that way.  And it just seemed a

little bit overly negative as to Scott and judgmental and

why that created a bad relationship and really...

Q.Q.Q.Q. And he's writing this letter in 2022 or 2023,

right?

A.A.A.A. Right.  Something -- whatever the date was, many

years later.

Q.Q.Q.Q. Many years later.  

That's well after the trial; isn't that correct?

A.A.A.A. Uh-huh.

Q.Q.Q.Q. And after he had to testify at the 2018 MAR

evidentiary hearing on the sentencing phase claim, right?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. So he had lawyers going through his old files,

lawyers filing claims about him and his effective

assistance -- or ineffective assistance claims, and brought

to court and put on the stand to testify about it; isn't

that about it?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Okay.  And after all that, maybe his opinion might

have changed a little bit; it might have soured?

A.A.A.A. Well, I don't know the answer to that because I
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don't know what he had to say before, but that is a

possibility.  But it's also just a possibility or

likelihood, since he wrote it, I think -- wasn't it under

oath? -- that that's how he always felt.

Q.Q.Q.Q. And -- but you didn't pick up the phone and call

him and ask him how he felt about the case?

A.A.A.A. No, sir.

Q.Q.Q.Q. Okay.  And you've been retained for your services,

is that correct, for testifying as an expert in this case?

A.A.A.A. That's right.

Q.Q.Q.Q. How much do you get paid per hour?

A.A.A.A. Hundred dollars.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Thank you.  

No further questions at this time, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Redirect?

BY MS. WARREN:BY MS. WARREN:BY MS. WARREN:BY MS. WARREN:

Q.Q.Q.Q. Mr. Rabil, who pays you for testifying for

Mr. Allen?

A.A.A.A. AOC, the state.  I guess it's the AOC budget

through IDS.

Q.Q.Q.Q. Is it the State of North Carolina?

A.A.A.A. Oh, yeah.

Q.Q.Q.Q. Just like I'm getting paid as appointed counsel?

A.A.A.A. That's right.

Q.Q.Q.Q. Same state paying Mr. Vlahos' salary?
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A.A.A.A. Right.  And it's the same -- that's the same as

the capital attorney hourly rate right now for trials.

Q.Q.Q.Q. Mr. Allen's claims of ineffectiveness, many of

them that you've testified about, are about trial counsel's

failure to cross-examine the state's witnesses; is that

right?

A.A.A.A. Yes.

Q.Q.Q.Q. Specifically the law enforcement witnesses?

A.A.A.A. Right.

Q.Q.Q.Q. Would you use the lack of knowledge of the state's

lead investigator to challenge the adequacy of the

investigation?

A.A.A.A. Exactly, yeah.  Like I was just talking about on

cross-examination.

Q.Q.Q.Q. Would you argue that that called into question the

accuracy and the thoroughness of the investigation?

A.A.A.A. Correct.

Q.Q.Q.Q. And all of those arguments would go to a

reasonable doubt as to the state's case; is that right?

A.A.A.A. One of the most important angles for reasonable

doubt.

Q.Q.Q.Q. That is the bread and butter of defense arguments.  

A.A.A.A. That's right.  That's what it's all about.

Q.Q.Q.Q. Scott was entitled to two competent attorneys at

all points during his capital trial; is that right?
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A.A.A.A. Yes.

Q.Q.Q.Q. We don't know if Mr. Atkinson had any divided

loyalty because we don't know what, if anything, he learned

during his representation of Mr. Poole; is that right?

A.A.A.A. We don't know for sure, yeah.

Q.Q.Q.Q. And Mr. Atkinson could have failed to provide

confidential information gained from representing Mr. Poole

that may have been useful to Scott's defense; is that right?

A.A.A.A. It -- yeah.  Again, we don't know.  It's true,

though.

Q.Q.Q.Q. Okay.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  No further questions.

THE COURT:THE COURT:THE COURT:THE COURT:  Recross?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  No further questions, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Thank you very much, sir.  You may

step down.

Anything as to Mr. Rabil?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, we would move to admit

Defense Exhibits 53, 54 --

THE COURT:THE COURT:THE COURT:THE COURT:  Those are already in evidence.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Okay.  55, 56, and 57.

THE COURT:THE COURT:THE COURT:THE COURT:  Any objection?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  No, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Defendant's Exhibits 55, 56, and 57

are received into evidence without objection.
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Do we need Mr. Rabil anymore?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  No.  Mr. Rabil is released.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Thank you, Your Honor.  Nothing.

THE COURT:THE COURT:THE COURT:THE COURT:  Thank you, sir.  You can go about your

business.

Madam Clerk, I did have 53 and 54 already.  Did

you have that?

THE CLERK:THE CLERK:THE CLERK:THE CLERK:  I did.

THE COURT:THE COURT:THE COURT:THE COURT:  Thank you.  

Okay.  Further evidence from the defendant?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  No, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Anything else for the state?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, since the state got to

ask questions of Officer Poole, state's presented its

evidence in addition to the other evidence on other claims

on claim 17, so at this time, the state's going to ask one

thing, and that's asking to introduce State's Exhibit 110

into evidence.  And I believe that's the only exhibit,

except Exhibit 1 that the state withdrew, so that's the only

extra exhibit I asked about, so I'm going to ask to move

that into evidence.

THE COURT:THE COURT:THE COURT:THE COURT:  Any objection?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  No.

THE COURT:THE COURT:THE COURT:THE COURT:  State's Exhibit 110 is received into

evidence without objection.
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MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, with that, the state

rests on claim 17.

And, Your Honor --

THE COURT:THE COURT:THE COURT:THE COURT:  Hold on one moment, please.

Yes, sir.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, for the record, at the

close of defendant's evidence on claim 17 and the state's

evidence on claim 17, the state would make motions to

dismiss claim 17, doesn't want to be heard, and would renew

its motions with regard to all the other claims that it made

motions on, and does not want to be heard.

THE COURT:THE COURT:THE COURT:THE COURT:  What says the defendant?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, I believe that there has

been testimony regarding Mr. Atkinson's obligations to

Mr. Allen.  And there are questions -- legal questions as to

the significance of the testimony and the standards that

apply to claim 17.  I don't believe dismissal without

argument at closing is appropriate.

THE COURT:THE COURT:THE COURT:THE COURT:  Court will reserve ruling on this

claim as well.

All right.  So the only thing left, then, are

closing arguments.  And we're going to do that when, in

terms of schedules for the attorneys?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, I believe we are all

available next Friday, October 11th.

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 3 : 3 2

 20 3 : 3 2

 30 3 : 3 2

 40 3 : 3 2

 50 3 : 3 3

 60 3 : 3 3

 70 3 : 3 3

 80 3 : 3 3

 90 3 : 3 3

100 3 : 3 3

110 3 : 3 3

120 3 : 3 3

130 3 : 3 3

140 3 : 3 3

150 3 : 3 3

160 3 : 3 3

170 3 : 3 3

180 3 : 3 3

190 3 : 3 3

200 3 : 3 3

210 3 : 3 4

220 3 : 3 4

230 3 : 3 4

240 3 : 3 4

250 3 : 3 4



Page 1541

                             

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  That's correct, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Friday, October 11th at 9:30 a.m.  Is

that satisfactory?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes.  

And, Your Honor, I would also note for Mr. Allen

that based on the testimony today and Mr. Rabil's testimony

last week, we do intend to file an amendment adding a claim

of ineffective assistance of counsel based on trial

counsel's failure to cross-examine Chris Poole specifically.

And we will provide that to the state prior to Friday.

THE COURT:THE COURT:THE COURT:THE COURT:  You're not seeking any further

evidence on that issue, just the evidence that's already

been received, correct?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Correct.  That would be a claim

conforming to the evidence that has been --

THE COURT:THE COURT:THE COURT:THE COURT:  As allowed by the statute?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Correct.

THE COURT:THE COURT:THE COURT:THE COURT:  All right.  So that would be your 18?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes.  I'm happy to number it as 18.

I know all of the IAC claims have been part of claim 3 as

individual claims there.

THE COURT:THE COURT:THE COURT:THE COURT:  It doesn't matter.  However you see

fit.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Thank you.

THE COURT:THE COURT:THE COURT:THE COURT:  So that is forthcoming.  Okay.
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Was there something else for you right now, sir?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  No, Your Honor.  I think that's in

conformity with the statute.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay.  Now, with respect to closings,

state's going to close first, defendant's going to close

last.  And Court will not impose any time limits.  Any

issues about that?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Yes, Your Honor.  Just to be heard.

THE COURT:THE COURT:THE COURT:THE COURT:  Sure. 

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Not with these lawyers --

THE COURT:THE COURT:THE COURT:THE COURT:  I'm sorry?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Not with these lawyers, but I've been

in situations with other lawyers where -- post-conviction

counsel -- and I've seen situations where other

post-conviction counsel has last argument, and I'm not

saying these lawyers are going to do it, but they raise some

issues that's maybe an attack against the person, myself, or

the Department of Justice, or one of the law enforcement

officers.  

I'm just going to reserve if something like that

pops up, I am going to want to be heard.  

But other than that, I'll go first, and I don't

want to be heard again.  I just want to let the Court

know -- I don't expect these lawyers to do that, but if

something like that were ever to happen, I always like to
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reserve the right.  And I don't think it's going to happen,

but I always just want to alert the Court.

THE COURT:THE COURT:THE COURT:THE COURT:  So noted.  

Would counsel approach briefly, please?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, may I ask one more thing

on the record?  Apologies.

THE COURT:THE COURT:THE COURT:THE COURT:  Yes.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  I am not certain, but it is possible

that I may determine a PowerPoint would be helpful in

closing argument.  

If so, I will provide it to the state, as I know

the state often does, and mark it as demonstrative.  

Is the Court okay with that procedure?

THE COURT:THE COURT:THE COURT:THE COURT:  Certainly.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  And do we have the capacity --

THE COURT:THE COURT:THE COURT:THE COURT:  You need to speak to the bailiffs and

folks who are here all the time.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Thank you.

THE COURT:THE COURT:THE COURT:THE COURT:  Approach, please.

(Approached bench.)

THE COURT:THE COURT:THE COURT:THE COURT:  Madam Clerk, I'm going to give you --

well, I guess I should sign it first -- my order extending

this session.

THE CLERK:THE CLERK:THE CLERK:THE CLERK:  Yes, sir.

THE COURT:THE COURT:THE COURT:THE COURT:  I want you to file stamp that and make
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copies for all of the attorneys and me.  And you can have

that for us next week.  You don't have to rush to do that

now.  

Is there anything further for the defendant right

now?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  No, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  For the state?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  No, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Recess us until Friday of next week,

which is October 11th at 9:30 a.m.

(Court recessed on Thursday, October 3, 2024,

until Friday, October 11, 2024, at 9:30 a.m.)

(Volume 8 of 9.) 
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