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(Superior Court of Montgomery County resumed

session on Tuesday, October 1, 2024, before

the Honorable Kevin M. Bridges.)

THE COURT:THE COURT:THE COURT:THE COURT:  Good morning, everyone.

Good morning.

Let the record reflect that the defendant is

present in the courtroom with his attorneys.

Would all of the lawyers approach, please, on a

scheduling matter.

(Bench conference, not reported.)

THE COURT:THE COURT:THE COURT:THE COURT:  Are there any matters that we need to

address before we resume?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Yes, Your Honor.  The state has one

matter.

THE COURT:THE COURT:THE COURT:THE COURT:  You may proceed.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, yesterday, when I handed

up a proposed order granting state's motion for additional

funds for a crime scene expert, I evidently grossly

underestimated, because my crime scene expert has been here

to hear Mr. McCrary testify, and I messed up and didn't ask

for enough.  So I've got a proposed order.  

The state would make an oral motion for additional

funds.  The state's asking for 30 hours to cover so I won't

mess up again.  I've got a proposed order.  And I've got the

new time sheet of what the state's expert Andy Parker has --

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 1

 2

 3

 40 9 : 2 9

 50 9 : 3 0

 60 9 : 3 0

 70 9 : 3 0

 80 9 : 3 0

 90 9 : 3 0

100 9 : 3 0

110 9 : 3 0

120 9 : 3 0

130 9 : 3 1

140 9 : 3 1

150 9 : 3 1

160 9 : 3 1

170 9 : 3 1

180 9 : 3 1

190 9 : 3 1

200 9 : 3 1

210 9 : 3 1

220 9 : 3 1

230 9 : 3 1

240 9 : 3 1

250 9 : 3 1
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the hours he's expended so far.  He's expended so far a

total of 94.  And right now, we've got approved 95, so I'm

just asking for 30 more to try to cover it, Your Honor.

If I may approach?

THE COURT:THE COURT:THE COURT:THE COURT:  You may approach.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  And I've provided this to the

defense, Your Honor.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  We take no position, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  The oral motion is granted.  I've

signed the order.  I'll give it to the clerk for filing.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Thank you, Your Honor.

Those are all the matters.

THE COURT:THE COURT:THE COURT:THE COURT:  Anything else for you?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  No, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  All right.  The witness will please

come and be resworn, please, Mr. McCrary.

GREGG MCCRARYGREGG MCCRARYGREGG MCCRARYGREGG MCCRARY,,,, 

having having having having been first duly swornbeen first duly swornbeen first duly swornbeen first duly sworn, , , ,  

testified as follows:testified as follows:testified as follows:testified as follows: 

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:         Yes, I do.

THE COURT:THE COURT:THE COURT:THE COURT:  All right.  Take the stand.  Make

yourself comfortable.  Please keep your voice up.

State may resume.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Thank you, Your Honor.

BY MR. VLAHOS:BY MR. VLAHOS:BY MR. VLAHOS:BY MR. VLAHOS:

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 9 : 3 1

 20 9 : 3 1

 30 9 : 3 1

 40 9 : 3 1

 50 9 : 3 1

 60 9 : 3 1

 70 9 : 3 1

 80 9 : 3 1

 90 9 : 3 2

100 9 : 3 2

110 9 : 3 2

120 9 : 3 2

130 9 : 3 2

140 9 : 3 2

150 9 : 3 2

160 9 : 3 2

17

18

19

200 9 : 3 2

210 9 : 3 2

220 9 : 3 2

230 9 : 3 2

240 9 : 3 2

250 9 : 3 2
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Q.Q.Q.Q. Mr. McCrary, you indicated that you did review the

report of the supplemental crime scene search of the Hopkins

cabin done by Special Agent Jerry Webster; is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. And you indicated that that was done

appropriately; is that correct?

A.A.A.A. The documentation was done appropriately.  Dates

and time, who was there, what they did, and weather, and all

of that, all of that was fine.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the witness,

Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

Q.Q.Q.Q. Mr. McCrary, I'm handing you first what I've

marked for identification as State's Exhibit Number 67.

If you can please identify that exhibit.

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And I'm handing you what I've marked for

identification as State's Exhibit 68.

Please take a look at that exhibit.

Mr. McCrary, does State's Exhibit 67 appear to be

the report done by Special Agent Webster when he did his

supplemental crime scene search of the Hopkins cabin?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Does State's Exhibit 68 appear to be the list of

items that he collected when he was out there at the Hopkins

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 9 : 3 2

 20 9 : 3 3

 30 9 : 3 3

 40 9 : 3 3

 50 9 : 3 3

 60 9 : 3 3

 70 9 : 3 3

 80 9 : 3 3

 90 9 : 3 3

100 9 : 3 3

110 9 : 3 3

120 9 : 3 3

130 9 : 3 3

140 9 : 3 4

150 9 : 3 4

160 9 : 3 4

170 9 : 3 4

180 9 : 3 4

190 9 : 3 4

200 9 : 3 4

210 9 : 3 4

220 9 : 3 4

230 9 : 3 5

240 9 : 3 5

250 9 : 3 5
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cabin?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Now, with regard to this particular report, if you

can turn to page 2 of the report.

THE COURT:THE COURT:THE COURT:THE COURT:  I'm sorry.  Which report?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  The -- State's Exhibit Number 67.

THE COURT:THE COURT:THE COURT:THE COURT:  Thank you.

Q.Q.Q.Q. If you can look to State's Exhibit 67.  

And on page 2 of State's Exhibit Number 67, does

that appear to be, that first paragraph, a summary of

photography and how he's documenting the scene?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  And does that first paragraph say, "All

photography at the scene was done by Tammy Dunn acting upon

a request from Detective Poole of the Montgomery County

Sheriff's Department.  No videography was done"?

Is that what it says?

A.A.A.A. Exactly what it says.

Q.Q.Q.Q. Okay.  So to you, does that mean that no videotape

was taken of the scene?  That they didn't video the scene at

the Hopkins cabin on that occasion?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Okay.  And if you look back at the beginning of

the report, what date did Special Agent Webster go out

there?

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 9 : 3 5

 20 9 : 3 5

 30 9 : 3 5

 40 9 : 3 5

 50 9 : 3 5

 60 9 : 3 5

 70 9 : 3 5

 80 9 : 3 5

 90 9 : 3 5

100 9 : 3 5

110 9 : 3 5

120 9 : 3 5

130 9 : 3 5

140 9 : 3 5

150 9 : 3 5

160 9 : 3 5

170 9 : 3 5

180 9 : 3 5

190 9 : 3 5

200 9 : 3 6

210 9 : 3 6

220 9 : 3 6

230 9 : 3 6

240 9 : 3 6

250 9 : 3 6
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A.A.A.A. July 22nd.

Q.Q.Q.Q. Okay.  So this would be a subsequent crime scene

search, not done on the day they discovered Gailey's body on

July 11?

A.A.A.A. Correct.

Q.Q.Q.Q. And -- now, if you go on the same page we were at

when you read "no videography," if you'll go down further to

one, two -- the second paragraph from the bottom where it

starts "An examination..."

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  This appears he not only searched inside

the Hopkins cabin, but he went outside to a specific place

that they sent him; is that correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Okay.  And does it state in this report, "An

examination of the exterior of the structure was then

conducted using luminol"?

Is that correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And what is luminol?

A.A.A.A. Luminol is a chemical that's used to identify the

presumptive presence of blood.

Q.Q.Q.Q. And when someone uses luminol, what do they do?

A.A.A.A. Well, they treat an area, a given area to see

if -- typically alternate light sources are used to see if

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 9 : 3 6

 20 9 : 3 6

 30 9 : 3 6

 40 9 : 3 6

 50 9 : 3 6

 60 9 : 3 6

 70 9 : 3 6

 80 9 : 3 6

 90 9 : 3 6

100 9 : 3 6

110 9 : 3 6

120 9 : 3 6

130 9 : 3 6

140 9 : 3 6

150 9 : 3 6

160 9 : 3 6

170 9 : 3 6

180 9 : 3 7

190 9 : 3 7

200 9 : 3 7

210 9 : 3 7

220 9 : 3 7

230 9 : 3 7

240 9 : 3 7

250 9 : 3 7
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it reacts in some way.  If so, they collect it, and then it

can be submitted for further testing.

Q.Q.Q.Q. And is there a way to tell whether the luminol

works or not or detects anything?  How do you tell that?

A.A.A.A. I believe through the blanching through the

reaction.  Like I say, sometimes they use alternate light

sources to detect the change in the color, basically.

Q.Q.Q.Q. Okay.  And then with the report, does it go on to

say -- or this State's Exhibit 67, from where we stopped

reading, does it go on to say, "The area at and around the

spot where the body of the victim was found reacted to the

application of the luminol in a manner consistent with

expectations"?  

Is that correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And then it says, "There were no other luminol

reactions noted."

Is that correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And "consistent with expectations," so it was what

the crime scene investigator was expecting to find where a

body was shot and laid for hours; is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. So if it's consistent with expectations, you'd

expect that it would turn colors or light up or fluoresce in

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 9 : 3 7

 20 9 : 3 7

 30 9 : 3 7

 40 9 : 3 7

 50 9 : 3 7

 60 9 : 3 7

 70 9 : 3 7

 80 9 : 3 7

 90 9 : 3 7

100 9 : 3 7

110 9 : 3 8

120 9 : 3 8

130 9 : 3 8

140 9 : 3 8

150 9 : 3 8

160 9 : 3 8

170 9 : 3 8

180 9 : 3 8

190 9 : 3 8

200 9 : 3 8

210 9 : 3 8

220 9 : 3 8

230 9 : 3 8

240 9 : 3 8

250 9 : 3 8
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a significant area where a significant pool of blood was

there on the ground; is that correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Okay.  So that's evidence that Gailey's body was

there and bled out there at the scene; is that correct?

A.A.A.A. It was evidence definitely that the body was there

and there was -- it did react to the presumptive presence of

blood.  I think it is logical to assume that it was blood

because the body was there.

Q.Q.Q.Q. Okay.  And I ask because, in your 2013 report, you

kind of indicated that -- a few times that maybe the body

could have been brought there from another scene.

A.A.A.A. Well, a couple of reasons for that.  It was the

lack of blood in the body, but then there didn't seem to be

a lot of blood at the scene.

Also, one of the search warrants was for

Danny Lanier's truck.  And the probable cause -- or the

reason to search was that perhaps the body had been moved in

the truck.

So there's some reason that the investigators

thought the body might have been moved.

The lack of blood in the body -- as I recall from

the autopsy report, there was virtually little or no blood

in the body itself.  So...  But there didn't seem to be a

lot of blood at the scene where the body was.

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 9 : 3 8

 20 9 : 3 8

 30 9 : 3 8

 40 9 : 3 8

 50 9 : 3 8

 60 9 : 3 8

 70 9 : 3 8

 80 9 : 3 8

 90 9 : 3 8

100 9 : 3 8

110 9 : 3 9

120 9 : 3 9

130 9 : 3 9

140 9 : 3 9

150 9 : 3 9

160 9 : 3 9

170 9 : 3 9

180 9 : 3 9

190 9 : 3 9

200 9 : 3 9

210 9 : 3 9

220 9 : 3 9

230 9 : 3 9

240 9 : 3 9

250 9 : 3 9
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But then again, it had rained some in the previous

hours.  And I don't think they really dug deep and looked at

the soil and did anything like that to determine if it had

really soaked down.  So...

Q.Q.Q.Q. And in your experience, can rain wash away blood?

A.A.A.A. Yes.

Q.Q.Q.Q. And it can wash away gunshot residue as well?

A.A.A.A. It can.

Q.Q.Q.Q. Can it wash away fingerprints?

A.A.A.A. It can.

Q.Q.Q.Q. Can it wash away DNA?

A.A.A.A. Yes.

Q.Q.Q.Q. So epithelial cells are subject to washing away

from rain just like blood is; is that correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And just like gunshot residue; isn't that correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Okay.  And not just epithelial cells which would

contain DNA, but also fingerprints because they're done from

the oils of the skin; is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. If the oils of skin, if they're rained on, they

can melt away, disappear, go away, wash away, I guess?

A.A.A.A. They could, yes.

Q.Q.Q.Q. Now, with regard to the idea of Gailey's body

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 9 : 3 9

 20 9 : 3 9

 30 9 : 4 0

 40 9 : 4 0

 50 9 : 4 0

 60 9 : 4 0

 70 9 : 4 0

 80 9 : 4 0

 90 9 : 4 0

100 9 : 4 0

110 9 : 4 0

120 9 : 4 0

130 9 : 4 0

140 9 : 4 0

150 9 : 4 0

160 9 : 4 0

170 9 : 4 0

180 9 : 4 0

190 9 : 4 0

200 9 : 4 0

210 9 : 4 0

220 9 : 4 0

230 9 : 4 0

240 9 : 4 0

250 9 : 4 0
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being moved, the luminol would seem to suggest that's not

what happened; is that correct?

A.A.A.A. Luminol would suggest that the body was -- was

there.  It's just kind of confirming there was some blood at

the scene where the body was.  I don't think it goes to

whether or not it could have been moved.  It was definitely

there.  We don't know if it was anywhere else.

Q.Q.Q.Q. Did you find any evidence of any blood being

detected in Lanier's truck anywhere?

A.A.A.A. No.

Q.Q.Q.Q. And they checked the front and the back.  Did you

see any evidence of any blood there?

A.A.A.A. Not that I'm aware of, no.

Q.Q.Q.Q. And out at the scene, were there any kind of drag

marks where anybody was dragged across the -- did you see

any of that out there?

A.A.A.A. Again, no, not reported.  But I go back to the

idea that this was not -- a minimally acceptable search of

the area.  It wasn't systematic.  

But, basically -- no.  The answer is no.  There's

no indication that the body had been dragged.

Q.Q.Q.Q. Did you see any other indications out there at the

scene the body had been dragged, carried, or moved there?

A.A.A.A. No.

Q.Q.Q.Q. And you walked it, right?  You walked from where

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 9 : 4 0

 20 9 : 4 0

 30 9 : 4 0

 40 9 : 4 1

 50 9 : 4 1

 60 9 : 4 1

 70 9 : 4 1

 80 9 : 4 1

 90 9 : 4 1

100 9 : 4 1

110 9 : 4 1

120 9 : 4 1

130 9 : 4 1

140 9 : 4 1

150 9 : 4 1

160 9 : 4 1

170 9 : 4 1

180 9 : 4 1

190 9 : 4 1

200 9 : 4 1

210 9 : 4 1

220 9 : 4 1

230 9 : 4 1

240 9 : 4 1

250 9 : 4 1
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you get in the fence to the place where his body is found;

is that correct?

A.A.A.A. Yeah.  But, of course, that was years after the

body was there so I wouldn't expect to see drag marks when I

was there.

Q.Q.Q.Q. No, sir, I wasn't asking that.

What I meant is this.  It's about an hour's walk;

isn't that correct?

A.A.A.A. Uh-huh.

Q.Q.Q.Q. And Gailey was not a tiny fellow, was he?

A.A.A.A. Pardon me?

Q.Q.Q.Q. Gailey was not a small guy, was he?

A.A.A.A. No, I don't believe he was.

Q.Q.Q.Q. So carrying him for about an hour into the woods

doesn't make a lot of sense, does it?

A.A.A.A. I don't know.  I mean, I think you could drive a

vehicle.  But although we didn't, there's no indication of

any tire tracks or any vehicle went down.

But whether it was moved, like, carried an hour

in, or whether it was moved from one area to another a short

distance, I don't know.

Q.Q.Q.Q. But other than the search of the truck and there

not being very much blood in the body, you don't have any

evidence other than that that the body was moved; is that

correct?
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A.A.A.A. That's correct.

Q.Q.Q.Q. Okay.  And counterbalancing that will be the

luminol, how it reacted, and the fact that there are no drag

marks or other markings indicating that the body was moved;

is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. And Christopher Gailey, in the pictures, he still

had his glasses on, didn't he?

A.A.A.A. He did.

Q.Q.Q.Q. Okay.  And moving a body around, especially that

much deadweight, you kind of have to move it around.  You'd

expect something like glasses to fall off, wouldn't you?

A.A.A.A. They could, yes.

Q.Q.Q.Q. Okay.  I think you testified also to the knife

that was out there at the scene; is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. Did you say at some point yesterday that it was

identified somehow as Christopher Gailey's knife?

A.A.A.A. I think a woman named Sharon Diehl indicated that

was the case.

Q.Q.Q.Q. Okay.  You mean Shannon Diehl?

A.A.A.A. Shannon Diehl, could be.  Yes, I'm sorry.

Q.Q.Q.Q. Okay.  All right.  So somewhere in Shannon Diehl's

statement should be a --

A.A.A.A. That's my recollection.
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Q.Q.Q.Q. Okay.  All right.  And is that the statement to

law enforcement?

A.A.A.A. I can't recall right now whether it was.

Q.Q.Q.Q. Did you review any of Shannon Diehl's statements

to the defense attorneys, to Mr. Oldham and Mr. Atkinson?

A.A.A.A. I don't recall.  I recall reviewing her

statements.  Right now, I don't recall who they were taken

by.

Q.Q.Q.Q. And do you recall reviewing any statements done by

Danny Carter, the private investigator for the defense?

A.A.A.A. Not by name, no.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, may I approach the clerk

and retrieve State's Exhibit 47 that's been introduced?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the witness,

Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

Q.Q.Q.Q. Mr. McCrary, I'm handing you what I've marked for

identification as state's exhibit number -- been introduced

as State's Exhibit 47.  

Does that appear to be the statement of

Shannon Diehl? 

A.A.A.A. It is a statement, yes.

Q.Q.Q.Q. And what date is it given?

A.A.A.A. February 5th of 2001.
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Q.Q.Q.Q. And does it appear to be a statement given to

Danny Carter, the investigator?

If you look at the back page, is there a listing

of who interviewed Shannon Diehl?

There's no signature at the bottom that says --

A.A.A.A. Yeah.

Q.Q.Q.Q. Okay.

A.A.A.A. I'm not seeing Danny's name.

Q.Q.Q.Q. Okay.  Well, it's got the date.

A.A.A.A. Yeah, I don't see his name on here.

Q.Q.Q.Q. If you look at that particular statement that is

State's Exhibit 47 that's been introduced, do you see

anywhere on there where it indicates that the knife belonged

to Christopher Gailey? 

A.A.A.A. No, no reference to the knife in this particular

statement.

But this is not the statement to which I am

referring.  I just don't recall the exact Bates number or

something on the statement I'm thinking of.

Q.Q.Q.Q. Thank you, sir.  

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the witness,

Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may. 

Q.Q.Q.Q. Mr. McCrary, I'm handing you what I've marked for

identification as State's Exhibit Number 82.
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Would you please review that exhibit.

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Does that appear to be a statement given by

Shannon Diehl to law enforcement?

A.A.A.A. Yes, it does.

Q.Q.Q.Q. And what is the date of that statement?

A.A.A.A. July 18th of '99.

Q.Q.Q.Q. Okay.  And can you please look at that statement

given to law enforcement.  

Does it have on the bottom of it Bates stamps with

a PO number on it?

A.A.A.A. PO03489.

Q.Q.Q.Q. And on the second page?

A.A.A.A. PO03490.

Q.Q.Q.Q. Is it a two-page statement?

A.A.A.A. It is.

Q.Q.Q.Q. And can you please look through there and see if

it's mentioned anywhere that the knife belongs to

Christopher Gailey.

A.A.A.A. It says that on PO03490, page 2.  At the bottom,

it says, "The knife belonged to Chris."

Q.Q.Q.Q. Okay.  And that's what Shannon Diehl said; is that

correct?

A.A.A.A. Yes.

Q.Q.Q.Q. Did you hear the testimony -- I guess it was
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yesterday or the day before yesterday -- when we were

talking with Mr. Rabil on the stand?

A.A.A.A. Yes.

Q.Q.Q.Q. And did you hear him review the statement of

Lillie Efird given to law enforcement?

A.A.A.A. I probably did.  I don't recall exactly what was

said.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I have a moment, Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

Q.Q.Q.Q. Mr. --

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, may I approach the clerk

and collect Defendant's Exhibit Number 34?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes.

THE CLERK:THE CLERK:THE CLERK:THE CLERK:  I have it listed on my exhibit log as

being 34 also.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  I'm sorry.

THE CLERK:THE CLERK:THE CLERK:THE CLERK:  I have the interview with

Lillie Peralta Efird D34 on mine.  But when I look, that's

Defendant's 34.  So is that who you want now?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Defendant's 34, if that's the

statement of Lillie Efird.  I had it as tab 66.

THE COURT:THE COURT:THE COURT:THE COURT:  I thought you said Defendant's 34,

which I have.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  That's what I did, Your Honor.  I'm

sorry.  I might have misstated that.
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THE CLERK:THE CLERK:THE CLERK:THE CLERK:  I may have heard "state."  I'm sorry.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  My apologies, Your Honor.

THE CLERK:THE CLERK:THE CLERK:THE CLERK:  I think I heard "state," but I could

be wrong.

THE COURT:THE COURT:THE COURT:THE COURT:  You have plenty to keep up with,

Madam Clerk.  We understand.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the witness,

Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

THE CLERK:THE CLERK:THE CLERK:THE CLERK:  Thank you, Judge.

Q.Q.Q.Q. Mr. McCrary, I'm handing you what has already been

introduced into evidence as Defendant's Exhibit 34; is that

correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And does that appear to be the statement of

Lillie Peralta Efird that she gave to law enforcement?

A.A.A.A. Yes, it does.

Q.Q.Q.Q. And if you can turn in there -- I think it's

PO01784, down at the bottom, it's the third or fourth -- I

believe it's the fourth page of the statement.

THE COURT:THE COURT:THE COURT:THE COURT:  Would you --

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Give me the number again.

THE COURT:THE COURT:THE COURT:THE COURT:  -- read that number again, please?

Q.Q.Q.Q. I might have the wrong one.  Let me --

A.A.A.A. I think you want -- if I may be helpful.  PO01978
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may be what you want me to look at.

Q.Q.Q.Q. Yes, sir.  I believe it is.

A.A.A.A. I don't want to get ahead of myself.

Q.Q.Q.Q. No, I think you're correct.

A.A.A.A. I'm trying to be helpful.

Q.Q.Q.Q. And on that page, is there -- 

A.A.A.A. Let me read the line that I think you want me to

read.

Q.Q.Q.Q. Go right ahead, please.

A.A.A.A. Yes, sir.

"She indicated that Allen also carried a knife in

his back pocket and indicated that it looked much like the

knife depicted in the crime scene photo."

Q.Q.Q.Q. And that's Lillie Efird making that statement to

law enforcement; is that correct?

A.A.A.A. It is.  Yes, sir.

Q.Q.Q.Q. When it says "she," it means Lillie Efird; is that

correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. So you got one person, Shannon Diehl, saying it

looks like it comes from Chris Gailey; and another person,

Lillie Efird, saying it looks like it comes from

Scott Allen.  Is that correct?

A.A.A.A. That's correct.

Q.Q.Q.Q. But in reality, as a crime scene investigator, you

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 9 : 5 4

 20 9 : 5 4

 30 9 : 5 4

 40 9 : 5 4

 50 9 : 5 4

 60 9 : 5 4

 70 9 : 5 4

 80 9 : 5 4

 90 9 : 5 4

100 9 : 5 4

110 9 : 5 4

120 9 : 5 4

130 9 : 5 4

140 9 : 5 4

150 9 : 5 5

160 9 : 5 5

170 9 : 5 5

180 9 : 5 5

190 9 : 5 5

200 9 : 5 5

210 9 : 5 5

220 9 : 5 5

230 9 : 5 5

240 9 : 5 5

250 9 : 5 5



Page 964

Gregg McCrary - Cross-Examination by Mr. Vlahos

don't know who it belonged to, do you?

A.A.A.A. I do not know.  The only thing that I would

consider, in addition to these statements, is the fact that

Mr. Gailey had assaulted someone also with a knife.  So we

know he has a knife, and we know that he has a penchant to

use it to assault other people.

Q.Q.Q.Q. Do you know what kind of knife he used to assault

Dustin Maness?

A.A.A.A. I do not.

Q.Q.Q.Q. Do you know what kind of knife he maybe used to

assault anybody?

A.A.A.A. No, sir.

Q.Q.Q.Q. Okay.  Mr. McCrary, you did indicate something

about tunnel vision; is that correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Now, if -- these law enforcement officers, when

they're out there looking, they can't possibly have tunnel

vision at the beginning of this investigation when they're

out at the scene, can they?

A.A.A.A. No.  Not initially, no.

Q.Q.Q.Q. It's only after they develop a suspect; is that

correct?

A.A.A.A. Well, it -- it could be.  I mean, tunnel vision

can involve the nature of the crime, what they're looking

at, and it sets in generally when they stop looking after
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they come up with the first logical suspect or the first

suspect that comes to mind and they don't look beyond that.

They don't have alternative competing hypotheses as to how

things happen, how they might have happened, as we've been

discussing over the last couple of days.

So that's when it sets in when they lock in

prematurely on a suspect.  And then the danger is that the

investigation becomes suspect-driven, not evidence-driven.

They begin then to look for evidence that fits with -- that

supports this hypothesis that that particular suspect did

it, and they're not looking for disconfirming evidence, or

they may eliminate other suspects from their consideration

who should be considered.

Q.Q.Q.Q. Do you happen to know -- or did you note the date

when they figured out Scott Allen was a suspect?

A.A.A.A. I'm not sure when they came to that conclusion.

It was pretty quickly, though, I think.  I mean, the warrant

was issued not too long after the homicide occurred.  So it

was a pretty quick -- a pretty quick decision.

Q.Q.Q.Q. And even after the warrant issued, investigators

still went out and took statements from witnesses, didn't

they?

A.A.A.A. Yes.

Q.Q.Q.Q. And even after the warrant issued, they still were

executing search warrants on things; isn't that correct?
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A.A.A.A. Yes.

Q.Q.Q.Q. They searched Danny Lanier's truck; is that right?

A.A.A.A. Yes.

Q.Q.Q.Q. They searched the Whip-O-Will Cove place; isn't

that right?

A.A.A.A. Yes.

Q.Q.Q.Q. The supplemental crime scene search on the Hopkins

cabin happened July 22nd; isn't that right?

A.A.A.A. Right.

Q.Q.Q.Q. Is that after when the warrants came out?

A.A.A.A. It is.

But I would also point out they said they're

looking to be able to put Mr. Allen at the cabin.  So it

seems to be -- I mean, you can do all the interviews and

serve all the search warrants you want.  But if the idea

behind it is to get information that locks in a given

suspect, then the investigation is suspect-driven, not

evidence-driven.

Q.Q.Q.Q. And they also went and searched another cabin, is

that correct, other than the Hopkins cabin?

A.A.A.A. Yes.

Q.Q.Q.Q. And that's a cabin where Scott Allen and

Vanessa Smith were together?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Okay.  Do you know the reasons why they were out
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there searching that cabin?  Were those indicated in the

search warrants?

A.A.A.A. I don't recall right now.  I mean, my sense is

that they were trying to validate misstatements as to -- I

think that was probably what was behind it, that she was

indicating that they'd been staying there and had broken

into that place, as I recall, and were staying.  So they're

doing that to validate her statement.

Q.Q.Q.Q. And that's a different cabin than the Hopkins

cabin.  

There's one that belonged to Hopkins and one that

belonged to a man named Bennett; is that correct?

A.A.A.A. That's correct.

Q.Q.Q.Q. And they're separated by some distance?

A.A.A.A. Yes.

Q.Q.Q.Q. The Bennett cabin is closer to Scott Allen's

parent's house, where they lived; is that correct?

A.A.A.A. I believe so.

Q.Q.Q.Q. And this investigation went on for at least

another six months or so; isn't that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  And that was after the warrant was taken

out for Scott Allen; is that correct?

A.A.A.A. Correct.

Q.Q.Q.Q. Now, you testified earlier that -- about markers
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and the photographs, and there being no markers in the

photographs in this case.

And I think you said, ideally, you want to have

the markers in the photographs; is that correct?

A.A.A.A. Well, "ideally" may be the wrong word.  You

should -- they should be there because -- for the reasons

that I think I articulated the other day.  You want to mark

the evidence.  

You want to have a marker there for a couple of

reasons.

One, the practical reason at the crime scene is so

other people don't disturb it, they see where it is.  Other

people are processing the scene, you can avoid the area

where that evidence is until it's been packaged and so

forth.  

And the other way -- reason is to put it on the

sketch and have it in the photographs so that you can see.

In other words, if you have shell casings in the grass, you

can't see them in a photograph, necessarily, if you're

taking a photograph of the entire area.  

But it's helpful in reconstructing the scene,

which is one of the main purposes of documenting,

photographing, and sketching, is you can see where the

markers are.  Marker 45 is here, marker 23 is there, and so

forth.  And those are shell casings, and that's another kind
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of shell casing, and this is clothing, whatever.  You get an

idea of the relationship of the scene.  

So it's not so much ideal as it is a standard

practice to do that.

Q.Q.Q.Q. And is it impossible to do a crime scene search

without having markers for each item of evidence that you

locate?

A.A.A.A. Is it impossible?

Q.Q.Q.Q. Yes, sir.

A.A.A.A. No, not impossible.  But it's -- it's -- it's not

the standard.  In other words, you want to use those markers

to protect the scene so nobody inadvertently bumps into the

evidence.  And then, secondly, so you can document it,

photographically and in the sketch so that later everybody

can reconstruct it.

Q.Q.Q.Q. Now, you also testified about this being July and

the forest and the woods.  

I think you testified by about 8:30 p.m., it would

be getting dark.

A.A.A.A. Sunset was around 8:30 or 8:40 according to the

National Weather Service.

Q.Q.Q.Q. Thank you.

So after about 9:00, the sun would clearly be

down, wouldn't it?

A.A.A.A. Yes, sir.
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Q.Q.Q.Q. And it would be darker out there, I think you

testified, because of all the foliage in July; is that

correct?

A.A.A.A. We get darker earlier, I think, because of the

canopy cover and the leaves and everything.  So it's not

like an open field where you would have unobstructed

daylight.  This would be filtered through the trees, leaves,

and the canopy.  So I think it is reasonable to assume it

would get darker earlier in that area.

Q.Q.Q.Q. And would the same be true at night with any light

produced by any stars or the moon or anything else out

there?

A.A.A.A. It would be more difficult to get an unobstructed

view of the sky, for sure.

Q.Q.Q.Q. How about on the ground?  With the light from --

if you can't get a view of the sky, and the sky is the only

light source for the ground and there's foliage in the way,

wouldn't it make the area around the ground darker?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And how's about the light sources out there?

Did you see any sources of light out there other

than the moon and the stars that would be out there at night

where the Hopkins cabin is?

A.A.A.A. You mean when I was out there?

Q.Q.Q.Q. Yes, sir.
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A.A.A.A. No.

Q.Q.Q.Q. So needless to say, it would be very dark out

there where Gailey's body was found, is that correct, at

night?

A.A.A.A. Well, I think it was -- I think the people on the

ATV found it during the day.  But when the crime scene

started, we don't know because they didn't keep an exact

log.  The best I have is Ms. Wright -- Catha Wright's

indication she put in she arrived at 6:07.  So the sun

hasn't set yet.  But it is in the process of setting and

it's getting darker at that point.

Q.Q.Q.Q. But I'm not asking for reasons of the crime scene.  

What I'm asking is, when Vanessa Smith,

Scott Allen, and Christopher Gailey were out there,

according to Vanessa Smith, it would have been dark out

there; is that correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Okay.  And I think there was a flashlight found

under Christopher Gailey's body; isn't that correct?

A.A.A.A. That's correct.

Q.Q.Q.Q. Okay.  And that was the only flashlight found out

there; is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. So it's reasonable to look at the scene and say

the person with the flashlight was leading the way for the
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others; isn't that correct?

A.A.A.A. Probably so.  Yes, sir.

Q.Q.Q.Q. Okay.  And so Gailey could have been walking first

with the flashlight; is that correct?

A.A.A.A. He could have been, yes.

Q.Q.Q.Q. And that would tend to corroborate Vanessa Smith's

story, would it not?

A.A.A.A. To a limited degree, yes, sir.

Q.Q.Q.Q. And with regard to the scene out there, also, do

you recall reading through Vanessa Smith's testimony?

A.A.A.A. Some of it.  I don't know that I've read all of

it.  I'm sure you'll be happy to point something out to me.

Q.Q.Q.Q. Yes, sir.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, may I approach the clerk

and retrieve Defendant's Exhibit 21?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

Q.Q.Q.Q. I'm handing you what has already been introduced

in evidence as Defendant's Exhibit 21.

Would you please review that exhibit.

A.A.A.A. Yes.

Q.Q.Q.Q. And does that appear to be the trial testimony of

state's witness Vanessa Smith?

A.A.A.A. It does.

Q.Q.Q.Q. All right.  I'm going to ask you to please turn to

page 1538 of that testimony, please.
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A.A.A.A. I'm sorry, 15 --

Q.Q.Q.Q. 1538, 1538.

A.A.A.A. Yep.

Q.Q.Q.Q. Starting with line 1, going down to around

line 16, is that -- the first one's a question from the

prosecutor, when it has QA, and the answer is the answer

from Ms. Smith.

A.A.A.A. Yes, sir.

Q.Q.Q.Q. All right.  I'm going to read the first one, the

question, from 1 to 15, I'm sorry.

The question is:  

"Now, you said you all walked for an hour.  What

was the weather like if you remember?"

"Answer:  It was hot."

"Question:  Okay.  What were you wearing?"

"Answer:  I believe I was wearing jeans and a

T-shirt, and they were wearing Army fatigues."

"Question:  So Chris and Scott were wearing Army

fatigues?"

"Answer:  To the best of my recollection, yes."

"Question:  Okay.  Did they have long pants?"

"Answer:  Yes."

"Question:  You walked for about an hour.  Where

did the three of you eventually wind up?"

"Answer:  At this house, like a little, there's a
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clearing, and then there's another, like, a driveway, and

then there's a house, and it had a well next to it."  

Is that correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And did that line up with what you saw out there

at the scene at the Hopkins cabin?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And if you'll flip the page and go to page 1539,

the very next page.

A.A.A.A. Yes, sir.

Q.Q.Q.Q. I'm going to start out at line number 3 and go

down to the end of the page there, which is line 25.

A.A.A.A. Okay.

Q.Q.Q.Q. Starting at line 3, the question.

"Question:  Okay.  Did y'all stop or did you keep

going at that point?"

"Answer:  We stopped right there.  Chris and Scott

drank out of the well.  And Chris was -- I guess he thought

the guns were there.  And Scott said, no, we have to go a

little bit further.  And we walked into -- there's a little

path.  Scott said there was another cabin at the end of that

path and that's where the guns were."

"Question:  So y'all kept walking?"

"Answer:  Yes."

"Question:  How were you feeling at that point?"
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"Answer:  Tired."

"Question:  Okay.  What happened after you resumed

walking past the cabin?"

"Answer:  We went onto the little path.  It was

very narrow and we had to walk in a single file.  And all of

a sudden, Scott turned around and pushed me backwards and

then turned back around and fired the gun at Chris's back."

"Question:  Okay.  And when he pushed you

backwards, what did you do?"

"Answer:  When I heard the gunshot, he pushed me

backwards and then shot, and then he turned back around and

shot immediately.  I got down on the ground and covered my

head up."

Is that what it says?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. So one of the things we know from that is

Vanessa Smith is tired; is that correct?

A.A.A.A. That's what she indicated, yes, sir.

Q.Q.Q.Q. Because they'd been walking for an hour; is that

correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And it's a tiring walk to get out there in the

woods; is that not correct?

A.A.A.A. It can be.

Q.Q.Q.Q. And from what you know about the rest of
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Vanessa Smith's testimony, admittedly, she was using drugs;

is that correct?

A.A.A.A. Yes.  She said she wasn't that evening, but she

was a drug user.

Q.Q.Q.Q. And she admitted she was using alcohol; is that

correct?

A.A.A.A. Yes.

Q.Q.Q.Q. And -- when -- so she -- you say she wasn't using

drugs that evening? 

A.A.A.A. I think she said just -- just Mr. Allen and

Mr. Gailey were using cocaine, that she wasn't using

cocaine.  I don't recall if she said she was using other

drugs or not.

Q.Q.Q.Q. They were at the Whip-O-Will Cove house before

they left, and everybody was using drugs, weren't they,

including Vanessa Smith?

A.A.A.A. That sounds like it could be true and I just don't

recall it, yes.

Q.Q.Q.Q. And Vanessa Smith admitted to using drugs and

consuming alcohol there; is that correct?

A.A.A.A. It could be.  I just don't recall right now.

Q.Q.Q.Q. But on the walk out to the woods, Scott and Chris

used cocaine, but Vanessa Smith said she did not; is that

correct?

A.A.A.A. That's correct.
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Q.Q.Q.Q. Okay.  And then she admitted to smoking marijuana

out there, did she not?

A.A.A.A. She did.

Q.Q.Q.Q. Okay.  So on the way, when they're walking, she's

smoking marijuana; is that correct?

A.A.A.A. I don't know if it was on the way walking.  I know

that she's saying after the shooting she was smoking

marijuana.  I don't recall if it was before the shooting or

not.

Q.Q.Q.Q. Okay.  And with all the testimony that came out

about Vanessa Smith, she's basically addicted to drugs and

alcohol; is that not correct?

A.A.A.A. She's a substance abuser for sure.

Q.Q.Q.Q. And you'd expect if somebody gets an opportunity

to use that at a place like the Whip-O-Will Cove home, they

would definitely partake; is that correct?

A.A.A.A. It's probable, yes.

Q.Q.Q.Q. And if they're an abuser, they partake until they

got high or drunk; is that correct?

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  Objection.  Speculation.

THE COURT:THE COURT:THE COURT:THE COURT:  Sustained.

A.A.A.A. Yeah.

Q.Q.Q.Q. Now, on this particular instance, she indicated,

didn't she, that when she heard the gunshot, "he pushed me

backwards and then shot and then turned back around and shot
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immediately.  I got down on the ground and covered my head

up."  

Is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  From that position, is Vanessa Smith going

to be able to see anything?

A.A.A.A. Maybe not from that position, but she did in her

statement say that she saw Mr. Gailey after he was shot.  So

how -- when that happened exactly, it was shortly after he

was shot.  She said he was moaning and laying on his

stomach.

Q.Q.Q.Q. Did she testify to that in court?

A.A.A.A. That was in the written statement that was typed

up by Mr. Poole, Officer Poole.

Q.Q.Q.Q. Okay.  And it's not in her testimony in trial, is

it?

A.A.A.A. I don't recall that it was.

Q.Q.Q.Q. If we can turn to the next page of the exhibit you

have in front of you, 1540.

A.A.A.A. Okay.

Q.Q.Q.Q. And I'm going to go from line 1 on 1540 down to

line 24.  If you'll take a look with me at that.  Does it

say:  

"Question:  Okay.  Why did you do that?"

"Answer:  I didn't know what was happening, and I
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heard -- I knew he had fired the gun at Chris, and I kept

hearing him shooting over and over again, and I was afraid."

Is that what it says?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Okay.  So Vanessa Smith, in fact, heard multiple

shots out there being fired by Scott Allen?

A.A.A.A. That's what she testified to, yes, sir.

Q.Q.Q.Q. Okay.  And there were five shotgun shells found

out there; is that correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. So whoever was shooting the shotgun fired it

multiple times; is that correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And that's consistent with Vanessa Smith's story,

isn't it?

A.A.A.A. Yes.

Q.Q.Q.Q. And next line, 5:  

"Question:  Did you hear him fire the gun more

than one time?"

"Answer:  Yes."

"Question:  And did you see Christopher get hit?"

"Answer:  I did not actually see the bullets go

into Chris, but I heard the sounds that he made when he was

shot."

"Question:  So he made a sound when he was shot?"
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"Answer:  Yes."

"Question:  Do you recall what kind of sound he

made?"

"Answer:  It was just horrible.  I don't -- it was

just -- just a -- the sound of being in pain."

Is that what that says?

A.A.A.A. Yes.

Q.Q.Q.Q. And from the wound that you described, the pellets

going in and hitting the bones and all the arteries and

everything that they hit, I'd imagine it would be a great

amount of pain; is that correct?

A.A.A.A. I would think so, yes, sir.

Q.Q.Q.Q. So Gailey gets hit and he's maybe on the ground

wailing about getting shot, that's consistent with

Vanessa Smith's testimony; is that not correct?

A.A.A.A. It could be, yes.

Q.Q.Q.Q. And continuing on.

"Question:  All right.  Did you see him after

that?"

"Answer:  No."

Is that what it says there?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  So at least in her testimony at trial, she

indicated that, after the shooting, she did not see him at

all after that; is that correct?
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A.A.A.A. Yes.  So we have the conflicting statements where

she tells Lieutenant Poole that she did see him and that he

was on his stomach.  And she -- and now she's saying she

didn't.  So...

Q.Q.Q.Q. Did she say that Gailey was on his stomach or did

she say that Scott Allen crawled down there on his stomach?

A.A.A.A. Gailey.

Q.Q.Q.Q. Okay.  Next line there, it says:

"Question:  Okay.  What happened next?"

"Answer:  Scott grabbed me by the back of my shirt

and said 'come on' and we ran back up to this cabin."

"Question:  Okay.  Approximately how far were you

from the cabin at that point?"

"Answer:  50, 60 feet.  I don't know.  I don't

know."

"Answer:  Okay" -- or excuse me.  

"Question:  Okay."

"Answer:  Not very far at all."

So you went out there to the scene and saw the

distance from the cabin to the place where Gailey's body

was; is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  And how far -- did you measure it, first of

all?

A.A.A.A. Yeah, it was about 70 feet.
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Q.Q.Q.Q. Okay.  So 70 feet.

So even though her estimation is a little off,

it's not far?

A.A.A.A. It's ballpark, yeah, yeah.

Q.Q.Q.Q. Okay.  And she didn't measure it, obviously,

right, from her testimony?

A.A.A.A. Correct.

Q.Q.Q.Q. Okay.  And you're a crime scene -- or have been a

crime scene investigator and are tendered as an expert.  You

know how to go out there, what to look for at crime scenes;

is that correct?

A.A.A.A. I do my best.

Q.Q.Q.Q. Okay.  There's nothing that you've read that says

Vanessa Smith is a crime scene expert, does it?

A.A.A.A. That's true.

Q.Q.Q.Q. Okay.  And, in fact, in the position that she's

there, if it happened the way she described, she would be

very scared, wouldn't she?

A.A.A.A. She would be scared, yes.

Q.Q.Q.Q. She just saw Chris Gailey get shot in the back,

according to her; is that not correct?

A.A.A.A. That's what she says.

Q.Q.Q.Q. And a person under those circumstances, if they

weren't expecting it, then their adrenaline would start

pumping; isn't that correct?
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A.A.A.A. Whether you expected it or not, I think your

adrenaline would be pumping if you'd been around people

being shot, yes, sir.

Q.Q.Q.Q. And, you know, the fight-or-flight instinct might

start to take over?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And if you're fighting off that instinct because

you're afraid you might be the next person to get shot, that

would take some effort, wouldn't it?

A.A.A.A. Yes.

Q.Q.Q.Q. So your mind would be occupied with that, wouldn't

it?

A.A.A.A. To a degree, yes.

Q.Q.Q.Q. Okay.  And as time is ticking away when somebody's

in that situation, time doesn't go the same way for that

person that it does for the rest of us, does it?

A.A.A.A. No.  There's a tendency -- there's perceptual

distortions.  Time tends to slow down, typically is the

reaction, some say speed up.  But it alters, yes.

Q.Q.Q.Q. And for Vanessa Smith, under those circumstances,

minutes could have seemed like hours; is that right?

A.A.A.A. Possibly.

Q.Q.Q.Q. And when a witness testifies on the stand like

Vanessa Smith, all they can tell you is their perception; is

that not correct?

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 11 0 : 1 6

 21 0 : 1 6

 31 0 : 1 7

 41 0 : 1 7

 51 0 : 1 7

 61 0 : 1 7

 71 0 : 1 7

 81 0 : 1 7

 91 0 : 1 7

101 0 : 1 7

111 0 : 1 7

121 0 : 1 7

131 0 : 1 7

141 0 : 1 7

151 0 : 1 7

161 0 : 1 7

171 0 : 1 7

181 0 : 1 7

191 0 : 1 7

201 0 : 1 7

211 0 : 1 7

221 0 : 1 7

231 0 : 1 7

241 0 : 1 7

251 0 : 1 7



Page 984

Gregg McCrary - Cross-Examination by Mr. Vlahos

A.A.A.A. They tell you their perception and their memory.

Q.Q.Q.Q. They tell you what they remember seeing; is that

correct?

A.A.A.A. Yeah.  They may, yes.

Q.Q.Q.Q. And they tell you what they remember hearing; is

that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. In fact, they can't tell you anything beyond what

they remember and what they believe they perceived; is that

correct?

A.A.A.A. Correct.

Q.Q.Q.Q. And going on -- at the bottom of page 1540, going

on to page 1541, if we can take a look at those pages.

Just at the bottom, line 25, it starts a question

and then goes to the next line 1.  We're going to go through

that.  Line 25:

"Question:  Now, you went back up to the cabin.

Where did y'all go at the cabin?"

"Answer:  We just set on the porch."

"Question:  And what were you thinking at that

point?"

"Answer:  I thought I was going to die."

"Question:  Okay.  Do you know what Chris was

doing at that point?"

"Answer:  He was making noises."
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"Question:  What did Scott do next?"

"Answer:  He kept going -- trying to get close to

Chris and I guess to see if Chris was dead."

"Answer [sic]:  And do you know if Chris was dead

or not at that point?"

"Answer:  I could hear him making sounds so, no,

he wasn't dead."

"Question:  What kinds of sounds was he making?"

"Answer:  Sounds that he was in pain."

"Question:  And you said that Scott would try to

get close to Chris.  What would he do?"

"Answer:  He would, like, get on his stomach and

sort of creep over there and try to get close and see if he

was dead or not."

"Question:  Okay.  What would he do to try to

figure out if Christopher was dead or not?"

"Answer:  Well, he picked up some rocks and threw

them at Chris to see, I guess, if Chris would make a sound."

"Question:  And what happened when he would throw

rocks at Christopher?"

"Answer:  Chris would make a sound."  

Is that correct?  Is that what it says?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  So in this particular dialogue, she

testifies of Christopher Gailey making noises like he's in
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pain; is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  And she indicates that Defendant

Scott Allen was crawling down there on his stomach and

throwing rocks to see if Gailey was alive; is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  And you testified earlier about a round

being fired possibly out there that jammed in Chris Gailey's

.45 caliber weapon?

A.A.A.A. Yes.

Q.Q.Q.Q. And if Chris Gailey got a shot off out there, as

your reconstruction said, then Scott Allen would have reason

to fear trying to get too close to him too quick, wouldn't

he?

A.A.A.A. Possibly.  Depends on the sequence and what was

going on.  Keep in mind -- there's several things here to

keep in mind.

One is -- you indicated she's drugged up, and so

her perception could be altered.  I doubt she has a good

memory about time and distances and all that in a -- even if

she wasn't drugged up, due to the circumstances, but

especially if she was drugged up at the time.

This idea that he was making noise for a period of

time is not supported by the evidence.  Dr. Butts's

testimony is that he would have -- Gailey would have lost
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consciousness within a minute or two.

So the idea that he was laying there making noises

while Scott was throwing rocks at him and all that, just not

true.  It just couldn't happen that way.

The other big-picture thing here that we haven't

talked about that we need to keep in mind is Ms. Smith is a

cooperating witness, and they are highly incentivized to

make their story fit the theory of the prosecution.  She

wants to get out from under this first-degree murder charge,

this felony larceny, you know, whatever the other charges

were, so she's highly incentivized to craft and shape her

testimony to fit the theory of the prosecution; otherwise,

she's not going to get a deal.

So we have to be concerned about the potential of

contamination.  And I'm not suggesting anything that they,

you know, told her what to say necessarily, but it's not

uncommon for investigators to inadvertently leak information

or provide information during the course of an interview or

an interrogation.

But we don't know what happened because the police

interviews were not taped so we don't know what happened.  I

don't know if she ever sat down with a prosecutor or not.

Certainly, her attorney did, to cut the deal.  And whatever

that proffer of her statement would have been, I think would

have been there.
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So we have to be concerned about her being

incentivized to shape her testimony to fit the theory to

get -- to get out from under this murder charge.

So all -- we have to filter all of this through

that lens to understand the overall context that we're in

when we're dealing with cooperating witnesses.

Q.Q.Q.Q. In what you read, did you read any information

that told you that anybody told Vanessa Smith what to

testify to?

A.A.A.A. No.  No, I didn't.  But, again, we don't know what

happened during the course of the interviews or

interrogations, you know, necessarily.

I mean, we have the typewritten statement.  She

was interviewed, I think, five hours the first day on

August 10th; and almost 12 hours the next day, but that's

down to two or three pages.  So I would think a lot more

things were said during that -- those hours of interviewing

and interrogation that got reduced to the final statement.

And, again, I don't know what the deal was with

the prosecutor, whether she sat down with the prosecutor and

went through it or her attorney or, you know, whatever, to

make sure everybody was happy with the deal as to what she

was going to testify to.

Q.Q.Q.Q. So if there was contamination, as you're talking

about, whether intentional or not, why all the
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inconsistencies with Vanessa Smith's testimony?

A.A.A.A. Well, I think by the time we get to the trial,

it's pretty consistent.  But we have the inconsistencies

before that -- is going on.

Q.Q.Q.Q. So Vanessa Smith's trial testimony was consistent

with her pretrial statements, wasn't it?

A.A.A.A. Not necessarily.  I mean, what she's saying in --

well, it was written up in her statement by Officer Poole

that she had seen Chris Gailey laying on his stomach.  And

now she's saying she didn't see him.  So it's not always

totally, you know, consistent with what she was saying.

And, again, even before that, there would be a lot

of -- in contamination, we have to understand, there's a

broad context.  It can be during the interview with law

enforcement.

But there is a lot of information in the newspaper

about exactly what happened, information that, from my point

of view, should have been -- law enforcement -- we call hold

back, right, hold back information.  Information you hold

back, you don't want in the public, like cause of death, you

know, that he was shot to death, where it occurred, that he

had 1900 bucks on his person.  All that stuff that got out

there in the -- in the public domain is a type of

contamination.

And then there would be all the rumors in the

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 11 0 : 2 4

 21 0 : 2 4

 31 0 : 2 4

 41 0 : 2 4

 51 0 : 2 4

 61 0 : 2 4

 71 0 : 2 4

 81 0 : 2 5

 91 0 : 2 5

101 0 : 2 5

111 0 : 2 5

121 0 : 2 5

131 0 : 2 5

141 0 : 2 5

151 0 : 2 5

161 0 : 2 5

171 0 : 2 5

181 0 : 2 5

191 0 : 2 5

201 0 : 2 5

211 0 : 2 5

221 0 : 2 5

231 0 : 2 5

241 0 : 2 5

251 0 : 2 5



Page 990

Gregg McCrary - Cross-Examination by Mr. Vlahos

community.  It's a big case then, and I'm sure it's a big

case now, I think, in the community.  So there's lots of --

lots of talking and things going on, you know, during the

time.

So we have to take all that into consideration

when we're -- you know, when we're looking at this

statement.

But again, there's some things in her statement

that are consistent with the scene, and there's some things

that we know are inconsistent with the scene.

Q.Q.Q.Q. What about her testimony that they went out there

in Gailey's truck?  That's consistent with her pretrial

statements and with her probable cause hearing testimony,

isn't it?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  And, in fact, the investigators, the

information they have was they went out there in

Danny Lanier's truck; isn't that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. And you saw pictures of Danny Lanier's truck;

isn't that correct?

A.A.A.A. I believe so, yes.

Q.Q.Q.Q. And it's old and beat up.  In fact, the doors are

a different color than the rest of the truck; is that

correct?
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A.A.A.A. I think so.

Q.Q.Q.Q. Okay.  And Christopher Gailey's truck was a fairly

new truck, really nice, with the thin rims -- with the big

rims and thin tires; isn't that right?

A.A.A.A. Yes, sir. 

Q.Q.Q.Q. There's no way somebody's going to confuse

Danny Lanier's truck with Christopher Gailey's truck, is

there?  

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Objection.

A.A.A.A. I don't know.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.

Q.Q.Q.Q. And Vanessa Smith is giving a statement not only

against what the witnesses said but what the newspaper

article said; isn't that correct?

A.A.A.A. In what way?

Q.Q.Q.Q. The newspaper article said Danny Lanier's -- or

the newspaper article said Danny Lanier's truck, didn't it?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  So she said something that the newspapers

didn't say and said something that the previous witnesses

didn't say; is that correct?

A.A.A.A. Correct.

Q.Q.Q.Q. Okay.  And then how's about with the throwing of

the rocks.  That wasn't published in any newspapers, was it?

A.A.A.A. I don't recall.  I don't recall that it was.
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Q.Q.Q.Q. And there's no other witnesses that told that to

law enforcement, are there?

A.A.A.A. No.

Q.Q.Q.Q. Okay.  At least not at the time when they took

Vanessa Smith's statement; is that correct?

A.A.A.A. My understanding.  But did that really happen?  I

mean, do we know that he was throwing rocks?

Q.Q.Q.Q. But then there's Christopher Gailey's T-shirt on

the ground and a big rock on top of it, right?

A.A.A.A. We don't know that was the result of having been

thrown.

Q.Q.Q.Q. But is it consistent with Vanessa Smith's

testimony that Scott Allen was throwing rocks to see if

Christopher Gailey was alive?

A.A.A.A. I don't think it's consistent or inconsistent.  I

don't think there's any -- any definite relationship.  

You can say the rock was on the shirt.  Does that

mean that it was thrown there?  That was a big rock.  It's a

big throw from 70 feet away to get that rock and have it

just happen to land on the shirt.

Q.Q.Q.Q. You and I can't sit here and testify or tell how

it happened; that's a question for the jury to decide, isn't

it?

A.A.A.A. Yes.  That's what I'm saying.  I don't think you

can read that one way or the other.
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Q.Q.Q.Q. Okay.  And a crime scene expert would not be able

to advise trial counsel to ask questions really any

differently than they did about that rock, could they?

A.A.A.A. I don't know.  Yeah, we don't know how it got

there.  I mean, it's -- whether -- I think it is unlikely it

was thrown.  That's just my opinion.  It's a big, heavy

rock.  If you're going to chuck rocks from 70 feet away,

you're not going to pick up a big hefty stone like that and

try to throw it, you know, that kind of distance.  But...

Q.Q.Q.Q. Aren't you going to use what's available out

there?

A.A.A.A. You're going to use what you can get down to where

the body is to see if you get a reaction.

Q.Q.Q.Q. And if it's dark, you don't really have a lot of

time if you're on your stomach to look around for your

special rock.

A.A.A.A. This is all her statement that's uncorroborated by

anything else.  So...

Q.Q.Q.Q. Okay.  How about next on page 1542 --

THE COURT:THE COURT:THE COURT:THE COURT:  At this time, I'm going to stop you.

Mr. McCrary, you may step down, sir.

We will take a ten-minute recess.

(Recess.)

THE COURT:THE COURT:THE COURT:THE COURT:  The witness will please retake the

stand.  Recall that you're under oath.
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Let the record reflect the defendant is present in

the courtroom.

The state may resume.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Thank you, Your Honor.

Q.Q.Q.Q. Mr. McCrary, if you could please look at that same

exhibit you were looking at, Vanessa Smith's trial

testimony.

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Go to page 1543, 1543.

A.A.A.A. Okay.

Q.Q.Q.Q. And on that page, looking at lines 1 through 8,

does it state:  

"Question:  And did anything happen when you guys

were walking out?"

"Answer:  Yes."

"Question:  What was that?"

"Answer:  We heard -- I'm assuming it was Chris

emptying his gun out."

"Question:  And do you know what kind of gun he

had?"

"Answer:  Yes."

"Question:  What was that?

"Answer:  It was a .45."

Is that what it says?

A.A.A.A. Yes.
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Q.Q.Q.Q. And I'll draw your attention to that qualifier,

"I'm assuming."  Do you see that there?

A.A.A.A. Yes.

Q.Q.Q.Q. So in Vanessa Smith's testimony, she did not

testify that she heard Christopher Gailey empty his gun out,

did she?

A.A.A.A. Well, she -- she's saying she assumed it was.

What she's saying is that she heard multiple gunshots that

morning.  This is not hunting season, there's nobody around.

Yeah.  There's no proof that there were multiple gunshots

fired in that area that I'm aware of.  And, certainly,

Christopher Gailey did not fire that weapon; I think we all

can agree on that.

Q.Q.Q.Q. But where it happened is out there in the Uwharrie

Forest; is that not correct?

A.A.A.A. It is.

Q.Q.Q.Q. And Uwharrie Forest is pretty large, isn't it?

A.A.A.A. It is. 

Q.Q.Q.Q. Did you go out there and check to see if there

were any shell casings from a .45 anywhere else in the

Uwharrie Forest within earshot of Vanessa Smith?

A.A.A.A. I did not.

Q.Q.Q.Q. Okay.  So you can't say that nobody else was out

there firing a gun, can you?

A.A.A.A. I can't say definitively, no.
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Q.Q.Q.Q. Do you know much about Uwharrie Forest and how

often people go out there to fire their weapons?

A.A.A.A. Somewhat, but -- I'm not a native of the area,

but, yeah.

Q.Q.Q.Q. It's logical that people go out there to use it

for target practice --

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  Objection.  Speculation.

THE COURT:THE COURT:THE COURT:THE COURT:  Sustained.

Q.Q.Q.Q. Now, the statement that Vanessa Smith testified

that Gailey -- she heard Gailey emptying his gun out, that

would be a false statement, wouldn't it, based on this?

A.A.A.A. She's not -- it's not a false statement.  She's

saying she's assuming it was.  That's the assumption she's

making.

Q.Q.Q.Q. So from the statement, Vanessa Smith heard

something, and she assumes it was Gailey emptying his gun

out, right?

A.A.A.A. Yes.

Q.Q.Q.Q. She's not testifying to a fact that, yes, I heard

Gailey empty his gun out?

A.A.A.A. Not in that degree.

Q.Q.Q.Q. And in the next part, if you look from lines 9

through 19, on that same page, 1543, starting with line 9.

"Question:  You walked back to the vehicle?"

"Answer:  Yes."
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"Question:  And what did you do when you got

there?"

"Answer:  Scott told me to stand right there, and

he went into the woods and he hid the gun."

"Question:  Okay.  And did he have the gun with

him when he left you?"

"Answer:  Yes."

"Question:  And when did he -- and when he came

back?"

"Answer:  No."

"Question:  No gun?"

"Answer:  No gun."

Do you see that exchange there?

A.A.A.A. Yes.

Q.Q.Q.Q. So according to Vanessa Smith's testimony,

Scott Allen took the murder weapon out into the woods and

hid it; is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. And nobody ever recovered that weapon, did they?

A.A.A.A. Correct.

Q.Q.Q.Q. And in her earlier statements, not in her

testimony in court but in her earlier statements, she

associated that gun with Robert Johnson; is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. Saying it was Robby Johnson's gun; is that
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correct?

A.A.A.A. Yes.

Q.Q.Q.Q. And she never associated it with

Christopher Gailey, did she?

A.A.A.A. Not that I'm aware of.

Q.Q.Q.Q. Okay.  So Vanessa Smith never testified that

Defendant Allen shot Gailey with Gailey's shotgun, did she?

A.A.A.A. Not that I recall, no.

Q.Q.Q.Q. Okay.  Now, when Christopher Gailey was found -- I

think you testified to this -- he was found face up; is that

right?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  And in your scenario, when you described

the gunfight, you had the gunfight ending with Gailey

facedown and the assailant easily and safely delivered the

fatal round to his back; is that correct? 

A.A.A.A. I'm trying -- I had Gailey facedown?  Possibly.  I

mean, we can't say for sure where he was.  Shot in the leg,

he couldn't stand.  He could be moving around at that point.

But he ultimately was shot in the back, yes.

Q.Q.Q.Q. Okay.  So he could have been facedown, or he could

have been leaning sideways, I guess, to one side?

A.A.A.A. Yeah.  Uh-huh.

Q.Q.Q.Q. Okay.  So down on the ground.  And then somebody

came up and shot him in the back?
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A.A.A.A. Right.

Q.Q.Q.Q. And the shot in the back, the medical examiner

testified it was from about a foot or so away; is that

correct?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  So with the force of that shot to the

shoulder, if he's laying down on the ground, even on his

side, you'd expect it to push him forward?

A.A.A.A. Push him?

Q.Q.Q.Q. Forward.

A.A.A.A. It could.

Q.Q.Q.Q. You definitely wouldn't expect it to flip him back

so that he's laying face up on the ground, would you?

A.A.A.A. It would be less likely, but it could hit and

twist and knock him around.  It just depends on where he

was.

Q.Q.Q.Q. And -- but that's how he was found, is that right,

face up?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  So besides how the shot happened, how he

fell, somebody could have gone out there and flipped his

body while they were emptying his pockets, couldn't they?

A.A.A.A. Well, they wouldn't necessarily have to be

related.  They can flip the body without emptying the

pockets.
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Q.Q.Q.Q. And the pockets were turned out, weren't they?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  Now, the shotgun shells -- you indicated

there were five shotgun shells, so consistent with a

gunfight; is that right?

A.A.A.A. Yes.

Q.Q.Q.Q. Are they not also consistent with somebody firing

two shots at Gailey when they're moving away from him and

shooting towards him and missing him?

A.A.A.A. I'm not sure I follow you.

Q.Q.Q.Q. One shot we know was from a foot away from his

back.

A.A.A.A. Yes.

Q.Q.Q.Q. The other one was from -- is it a few feet away or

a few yards away from the inner right knee?

A.A.A.A. I don't recall exactly what Dr. Butts said.  He

thought it was, you know, from some distance away.

Q.Q.Q.Q. Okay.  It's some distance away, more than a foot;

is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. So if somebody shoots -- just bear with me --

somebody shoots him in the back, then steps back and, while

he's down, shoots him in the knee and then keeps going and

keeps shooting, there's a chance the farther away you get,

the less likely you are to be accurate with a sawed-off
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shotgun; isn't that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. And that scenario would fit what Vanessa Smith

testified to; is that not correct?

A.A.A.A. That -- yeah, I suppose.

I mean, again, she's saying that he shot him

point-blank and then kept firing.  She didn't say anything

about moving away or moving back, you know, from the victim.

So, again, if you're that close and you shot him,

I don't know how you miss him.  If you keep firing, you're

right there.  If you want to kill him, just keep shooting.

So...

Q.Q.Q.Q. It would take -- to get that close to him before

firing, it would either take a situation where you said he's

incapacitated and they fire the fatal shot in his back, or

it would take somebody he knew getting behind him; wouldn't

that be correct?

A.A.A.A. It could.  But we have to put it in the overall

context of the scene.  And that is, as I testified to

yesterday, that handgun came out first before he was shot.

There's no way in the world he pulled that gun out after

he'd been shot, shot in the back as -- as Ms. Smith

indicated.

So, you know, I figured -- I'm back to the

scenario that I had described, which is I think there's some
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sort of a confrontation, the knife came out, the gun came

out, the gun -- the handgun misfired, the guy with the

shotgun is shooting, he's missing him, he finally hits him.

I think that's a more likely scenario than the other.

Q.Q.Q.Q. You were reading over Ms. Smith's testimony about

what happened out there at the scene with me just now,

weren't you?

A.A.A.A. Yes.

Q.Q.Q.Q. And where in there did she ever say that

Christopher Gailey got off a shot or fired a shot?

A.A.A.A. She doesn't.

Q.Q.Q.Q. Okay.  So she didn't testify to that; is that

correct?

A.A.A.A. That's correct.

Q.Q.Q.Q. Okay.  Now, with what you saw there -- in your

opinion, that contradicts what she said; is that right?

A.A.A.A. Yes.  Yes.

Q.Q.Q.Q. Okay.  So there's -- but she did testify that

Scott Allen pushed her back; is that not correct?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  And that's before he shot at Gailey; is

that right?

A.A.A.A. That's what she says.

Q.Q.Q.Q. Okay.  And if he pushed her back, she might have

fallen to the ground.
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A.A.A.A. That's what she indicated.

Q.Q.Q.Q. Or might have made some kind of noise; is that

correct?

A.A.A.A. Could have, yes.

Q.Q.Q.Q. Okay.  Christopher Gailey could have pulled his

gun right there, couldn't he?

A.A.A.A. I don't know.  I suppose he could have.

Q.Q.Q.Q. Okay.  And if somebody shoots him in the back

while he has his gun out and he has his finger on the

trigger, is he likely to flinch and pull the trigger?

A.A.A.A. Could be.

Q.Q.Q.Q. And that may explain why the shell casing is in

there; isn't that correct?

A.A.A.A. Shell casing is in there because the gun jammed

for sure.

Q.Q.Q.Q. For sure.  

Somebody fired a round from that gun; is that

correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. At some point?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Likely out there; is that not correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Okay.  And the scenario I've just described to

you, can a crime scene investigator tell whether that
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happened or didn't happen?

A.A.A.A. Can tell what?

Q.Q.Q.Q. Can you tell whether Gailey -- you know, he hears

something behind him because the defendant's pushing Smith

back.  He goes to pull his gun out, and he shoots him, and

he reacts, and his gun comes out faster than he fires a

shot, and it jams.  That's a consistent scenario, isn't it?

A.A.A.A. It's possible, but how did he get the knife out?

The knife has to come out too.

Q.Q.Q.Q. I'm not saying --

A.A.A.A. We have to account for all these facts.  We can't

cherry-pick and isolate different situations.  We have to

look at the totality of the circumstances and the totality

of the facts.

We got a knife out with blood on it.  We got the

gun out.  We have the holster over here.  We have loose

rounds on the ground.  We have magazines -- magazines from

the .45 on the ground.  All that has to be accounted for in

the scenario.  We can't just isolate a given piece of this

and speculate about what happened.  We have to account for

everything.

Q.Q.Q.Q. Okay.  Well, how's about this.  Chris Gailey's

about to pull his gun out when Scot Allen fires, and 

Chris Gailey throws his arm forward, thus throwing the

holster 15 feet away, and firing the shot, and it jams in
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his gun.  After he goes to the ground, Chris Gailey is shot

in the inside of the right knee by Scott Allen.  Does that

fit?

A.A.A.A. Well, there has to be a lot of variables in there.

How did the knife come out?  Again, where's the knife come

from?

Q.Q.Q.Q. After Chris Gailey is shot out on the ground,

moaning, and after Scott Allen crawls up a few times and

throws rocks at him, he expires eventually, right?

A.A.A.A. Pretty quickly.

Q.Q.Q.Q. Pretty quickly, according to Dr. Butts; is that

right?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And then Scott Allen can go to the body and turn

the pockets out like the pockets were turned out; is that

correct?

A.A.A.A. Possibly.

Q.Q.Q.Q. And Scott Allen might be having trouble finding

something he's looking for so he might get his knife that

Lillie Efird said looks like the one that's out there; isn't

that correct?

A.A.A.A. Could be.

Q.Q.Q.Q. And pull the knife out at the time and tries to

get to something that he couldn't reach before; is that

correct?
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A.A.A.A. No indication that anything that was cut with a

knife or that -- anything like that on Gailey, either on his

body or the pockets or anything.  It wasn't as though

anybody was cutting the pockets open, looking for anything.

Q.Q.Q.Q. And there's no indication that a knife was drawn

before anybody shot anybody, is there?

A.A.A.A. I think it has -- I think that's the more likely

scenario, that this thing --

Q.Q.Q.Q. That's your opinion, right?

A.A.A.A. That is my opinion, yeah.

Q.Q.Q.Q. But what proof can you point to on the knife

itself or any of the physical evidence out there that shows

that the knife was pulled before anybody shot anybody?

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  Objection, Your Honor.  It's been

asked and answered.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.  I would like to hear this

answer.

Continue.

A.A.A.A. Okay.  I can't say for sure.  But if you had -- if

they had followed through with the investigation and done

blood and done the work on the knife, we may be able to get

a better answer as to whose blood that was on that knife,

and that may help make that determination.

But, yeah, there's lots of potential scenarios out

there.  And none of that fits necessarily precisely with
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what Ms. Smith was saying that occurred.  She never talked

about the .45 being fired, but it was fired.  So we know

that the -- her statement and the scene don't fit exactly

right.

And some of the things she's saying couldn't

possibly have happened.  He did not live -- Gailey did not

live for a long period of time where he was moaning and all

of that.  So there are problems with her statement and her

scenario.

Q.Q.Q.Q. Now, Mr. McCrary, you said you went down and saw

the items of physical evidence at the clerk's office; is

that correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Okay.  And you saw the knife down there and other

items; is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. And according to you, the condition that they're

in, they may be tainted; is that right?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  And those are in the clerk's office,

though, right?  Is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. They're no longer in the custody of law

enforcement?

A.A.A.A. Correct.
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Q.Q.Q.Q. And they'd been through a trial where they may

have been opened and shown to the jury; is that right?

A.A.A.A. Indeed.

Q.Q.Q.Q. Now...  So with regard to sending those things off

for DNA or fingerprints, you could still send them off for

fingerprints, couldn't you?

A.A.A.A. Was it done?  I think -- was the knife checked for

prints?

THE COURT:THE COURT:THE COURT:THE COURT:  I'm going to ask you to not ask him

questions.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  I'm asking myself.

THE COURT:THE COURT:THE COURT:THE COURT:  I let you do it for a while.  Let's

try to refrain from asking counsel questions --

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Yes, sir.

THE COURT:THE COURT:THE COURT:THE COURT:  -- and remember to say "yes" instead

of "uh-huh."

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Yes, sir.

THE COURT:THE COURT:THE COURT:THE COURT:  Thank you.  

Go ahead.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Got it.

Q.Q.Q.Q. Nothing stops the knife from going off and being

tested for prints, does it?

A.A.A.A. No.  No, sir.

Q.Q.Q.Q. And nothing stops the knife from going off and

being tested for DNA, is there?
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A.A.A.A. No, sir.

Q.Q.Q.Q. And, specifically, you mentioned NIBIN.  Am I

pronouncing that correctly?

A.A.A.A. Yes.

Q.Q.Q.Q. The N-I-B-I-N; is that right?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And that's basically a tool mark database that's

maintained by the FBI?

A.A.A.A. ATF.

Q.Q.Q.Q. ATF.

And you may be able to tell what gun fired it and

if that gun was used in another scenario; is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. And is anything stopping those shell casings from

going and getting checked now?

A.A.A.A. No.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, I have no further

questions at this time.

THE COURT:THE COURT:THE COURT:THE COURT:  Does the defendant have redirect?

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  Just one question, Your Honor.

BY MR. CHETSON:BY MR. CHETSON:BY MR. CHETSON:BY MR. CHETSON:

Q.Q.Q.Q. Did the crime scene investigation that was done

fit Vanessa Smith's narrative?

That is, did the evidence at the crime scene

investigation fit with her narrative?
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A.A.A.A. No, sir.

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  No further questions, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Recross?

BY MR. VLAHOS:BY MR. VLAHOS:BY MR. VLAHOS:BY MR. VLAHOS:

Q.Q.Q.Q. Mr. McCrary, did the crime scene investigation out

there contradict Vanessa Smith's statement?

A.A.A.A. Well, we're talking about the crime scene itself.

We're talking about what contradicts her statement, like the

ME's finding, which wasn't done at the scene necessarily,

but there are serious contradictions with the manner -- the

manner of death -- or the timing of death with her

statement.

And the crime scene was not processed adequately,

so we don't know what evidence may or may not have been

missed during the processing of the scene itself.

And the follow-up investigation was lacking in

ways that I've testified to.

Q.Q.Q.Q. But the scenario that she described out there, it

has not been disproved by the crime scene evidence, has it?

A.A.A.A. It's not consistent with -- with what she -- what

she's alleging about the time of death and all that.  So

that's all part of it.  

Again, we can't -- we have to take the totality of

the circumstances into consideration and not just isolate

pieces of it.
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Q.Q.Q.Q. And the totality would include the impact it had

on her out there in her condition at the time; is that

correct?

A.A.A.A. Yes.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Okay.  Thank you.  

No further questions, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Anything else?

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  No.

THE COURT:THE COURT:THE COURT:THE COURT:  Thank you.  

Sir, you may step down.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Thank you, sir.  I appreciate it.

THE COURT:THE COURT:THE COURT:THE COURT:  I'm going to ask the bailiff to come

and collect the evidence for the clerk, please.

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  Your Honor, we would ask to admit

Defendant's Exhibits 46, 47-1 through 47-6, and Exhibit 50.

THE COURT:THE COURT:THE COURT:THE COURT:  Any objection?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  None other than the objections that

were raised before, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  All right.  State's -- I'm sorry.

Defendant's 46, 47-1 through 47-6 -- and that's all you're

moving at this time; is that correct?

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  And 50, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  -- and 50 are all received into

evidence over objection.

And you may deposit that with the clerk, please.
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Thank you.

Next witness?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, at this time, Mr. Allen

has no further witnesses until we recall additional

witnesses relating to claim 17 -- which was amended

yesterday -- following the state's evidence.

It's my understanding that the state may have an

argument at this time.

THE COURT:THE COURT:THE COURT:THE COURT:  State may proceed.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, just to be sure, are they

resting on the other claims other than claim 17?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  All right.  So...

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  I suppose to the extent that the

other witnesses and information inform Mr. Rabil's opinion

about any of the other claims.

THE COURT:THE COURT:THE COURT:THE COURT:  All right.  Show that the defendant

has rested with respect to all claims except 17.  And, of

course, I'll give you latitude if further evidence requires

re-opening some issues that you're resting on now.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Thank you.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay?  

And the state may proceed.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, at the close of defense

evidence on those claims, the state would move to dismiss
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the following claims:

Claim 2.  I believe all the people on the list

that are read off that were named in the pleadings,

Mr. Rabil said it would not be ineffective assistance not to

call those witnesses.

THE COURT:THE COURT:THE COURT:THE COURT:  I'm going to interrupt you for one

moment.  Hold on.  I want to make sure I have everything to

follow along with which claim is which.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  And, Your Honor --

THE COURT:THE COURT:THE COURT:THE COURT:  You may proceed.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, for the record, on

claim 2, the claim as I had it written down was:  Did trial

counsel render ineffective assistance at the guilt phase by

failing to present evidence and call certain witnesses?

It's from the MAR and supplemental MAR claim 2.  And I had

several witnesses listed.

A was a crime scene expert.

B, Troy Spencer.

C, Tanzy Lanier.

D, Robert Johnson.

E, Joyce Allen.

F, Lois Lawson Fender.

G, Larry Smith.

H, Shannon Diehl.

I, Kelly Racobs.
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J, Christina Fowler Chamberlain.

K, Joe Laughlin.

And L, Dolly Ponds.

Your Honor, with each of these witnesses,

Mr. Rabil -- my memory is that he testified that it was not

improper equipment [sic] not to call them in

Defendant Allen's defense.

I also asked him about that issue about the

statement that trial counsel kept out, Defendant Allen's

interview with the police department in Denver.  And he

indicated that it was not ineffective assistance not to call

him to testify after the judge kept it out, but it may come

in if he did testify.

And from my recollection, the one thing Mr. Rabil

did say is while he wouldn't call a crime scene expert to

testify and it wouldn't be ineffective assistance not to, he

had the opinion that he would consult with a crime scene

expert and that trial counsel was, therefore, ineffective

for failing to consult with a crime scene expert.

So all of claim 2 should be dismissed.

Now, except for that one part, if the Court's

going to leave it under claim 2 or it be a different claim.

If we're morphing the claim, I understand.  But if not --

but I did hear testimony from him that that would be

ineffective assistance.  
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But as to the rest of the claim, Your Honor, the

state's going to argue it should be dismissed at the close

of defendant's evidence because there's no evidence of

ineffective assistance of counsel as it's pled.

THE COURT:THE COURT:THE COURT:THE COURT:  Do you want to be heard?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes, Your Honor.

I believe that claim 2 also includes allegations

regarding defense counsel's failure to investigate and their

failure to effectively impeach and cross Vanessa Smith, law

enforcement witnesses, and, as Mr. Vlahos said, the failure

to consult a crime scene expert.

As to the other witnesses named, we rest on the

evidence and the briefing.

THE COURT:THE COURT:THE COURT:THE COURT:  Any argument on that claim at this

point?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, perhaps I'm getting

confused.  I thought claim 2 was the cross-examination of

state's witnesses.  So, you know, that's the problem with

these claims is they're convoluted.  I just wanted to make

sure we're all on the same page with regard to the claims.

THE COURT:THE COURT:THE COURT:THE COURT:  Claim 3 specifically talks about

cross-examination of certain state's witnesses.  You're not

getting into that at this point; is that right?

Because the way you have it presented and the way

that I had it organized before the hearing started is based
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specifically how the motion for appropriate relief was

crafted by the defendant.

That it was based on that claim 2 was IAC based on

trial counsel for Allen failing to investigate and call key

witnesses who could have presented exculpatory evidence to

the jury and otherwise failed to take appropriate steps to

challenge false evidence.

Claim 3 talks about, you know, the differences

between the cross-examination of certain state's witnesses.

So we do need to be on the same page here.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Yes, sir.

So are we talking about cross-examination of

state's witnesses in claim 2 as well?  I mean, does claim 2

subsume claim 3?  That's the whole problem with this,

Your Honor, is as far as the claims are stated, the way I

took it is ineffective assistance at the guilt phase by

failing to present evidence and call certain witnesses from

the pleadings.

THE COURT:THE COURT:THE COURT:THE COURT:  Ms. Warren, do you want to clarify for

us?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes, Your Honor.  

Again, I know that no one in this room drafted the

claims in the MAR or the SMAR, but I read claim 2 on

pages 35 to 40 of the MAR and pages 12 to 20 of the

supplemental MAR.
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And, again, as I read those claims, they include

the failure to call certain witnesses, but they also do

include the failure to investigate certain witnesses and

elements of the case, the failure to impeach and cross

Vanessa Smith and law enforcement witnesses, and the failure

to consult and call a crime scene expert.  And I believe

those are the portions with which Mr. Rabil testified and

are consistent with his report with which he agrees.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, with regard to the part

one, call certain witnesses, the state argues that should be

dismissed at the close of state's evidence -- defendant's

evidence.

With the failure to investigate, from the evidence

Your Honor has before you, that should be dismissed at the

close of defendant's evidence.

With the impeach and cross, that part is subsumed

by claim 3, which is a separate claim, and should be

considered there.

And with the failure to -- I believe it was

failure to call a crime scene expert, that should also be

dismissed as part of claim 2 from Mr. Rabil's testimony.

Mr. Rabil's testimony changing that claim a little

bit to failing to consult with a crime scene expert, I'd ask

that the Court decide whether it's going to stay under

claim 2 or would be a separate claim.  And the state takes
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no position on that.

THE COURT:THE COURT:THE COURT:THE COURT:  At this point, with all of the MARs

that have been filled and all of the evidence that has been

presented, for me to make a meaningful determination, I'm

going to have to reserve ruling on that at this point.

So I understand the position of the state to move

forward, but at this point, to do justice to all of this

voluminous paperwork and evidence and exhibits that exist

before the Court, I need to have time to go through all of

this before I can rule on it.  So I'm going to reserve

ruling at this point.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Thank you, Your Honor.

Your Honor, the next claim is claim 3.  Did trial

counsel render ineffective assistance at the guilt phase by

failing to adequately cross-examine certain state's

witnesses?

And those were listed in alphabetical order by

defendant in his pleadings.  

For A, Vanessa Smith, I think -- we're not making

the motion on that one.

B, Wesley Hopkins, the state's making a motion to

dismiss based on the testimony of Mr. Rabil and others.

C, Lieutenant Barry Bunting, the state is not

making a motion on that one.

D, Robert Johnson, the state does make a motion on
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Robert Johnson.

E, Jeffery Page, the state does make a motion to

dismiss on Jeffery Page.

F, Dustin Maness, the state makes a motion to

dismiss on Dustin Maness.

G, Lillie Efird, the state does make a motion to

dismiss on Lillie Efird.

H had to do with the medical records and mental

health records of Vanessa Smith.  Judge Long's denial of

this subclaim was left undisturbed by the North Carolina

Supreme Court.

THE COURT:THE COURT:THE COURT:THE COURT:  I'm sorry, you are or are not?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  It's already been ruled on,

Your Honor, so the state does not have to make a motion on

claim 3I, 3I.

THE COURT:THE COURT:THE COURT:THE COURT:  Three -- I'm sorry.  I was on H.  Are

you --

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  I'm sorry, 3H.  3H has been

completely decided by Judge Long, and the North Carolina

Supreme Court left that undisturbed.

THE COURT:THE COURT:THE COURT:THE COURT:  Just to make sure, the claim that

you're making still includes 3H, correct?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  No, Your Honor.  We agree that that

was resolved.

THE COURT:THE COURT:THE COURT:THE COURT:  Thank you very much.  I just want to
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be clear about that.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Just for the record, that is

Judge Long's January 4th, 2018, order.  And that is

regarding the trial court's exclusion of Vanessa Smith's

medical records.

THE COURT:THE COURT:THE COURT:THE COURT:  So there's no motion to dismiss

because it's already been decided by the Supreme Court, 3H.

Next, please.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Now 3I.  A portion of that claim was

denied by Judge Long, and the North Carolina Supreme Court

left that undisturbed.  However, the portion that I have

left over is for four witnesses.

1, Vanessa Smith.  The state's not making a motion

about that.

2, Lieutenant Barry Bunting.  The state's not

making a motion about that.

3 is Robert Johnson.  The state is making a motion

about that, as it did earlier when he was named.

And 4, Dustin Maness.  The state is making a

motion about that because he was also named earlier, and the

state made the same motion.

THE COURT:THE COURT:THE COURT:THE COURT:  Thank you.

Anything else with, let's see, under 3 at this
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point before I hear from Ms. Warren?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Yes, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Let's go all the way through claim 3,

then I'll let her be heard.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Yes, sir.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Claim 3J.  In that one, Judge Long's

denial of this subclaim was left undisturbed by the

North Carolina Supreme Court so it's not before this Court.

K, the same thing.  Judge Long's denial of that

subclaim was left undisturbed by the North Carolina

Supreme Court so it's not before this Court.

L, Sergeant Catha Wright, the state is not making

a motion on that.

THE COURT:THE COURT:THE COURT:THE COURT:  Ms. Warren?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, the state -- it's my

understanding, for clarification, that the state is not

making a motion as to 3A, 3C, 3I, as it relates to the

cross-examination of Vanessa Smith and Barry Bunting, and 3L

as it relates to Catha Wright.

What we would add is that 3I includes the failure

to consult and cross-examine witnesses using a crime scene

expert, and evidence has been presented as to that.

As to claims 3B, 3D, 3E, 3F, 3G, 3I as to

Robert Johnson and Dustin Maness, we rest on the evidence
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and our briefing.

THE COURT:THE COURT:THE COURT:THE COURT:  Court will reserve ruling.

What's next, please?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Next, Your Honor, I have claim 6,

which is:  Did trial counsel render ineffective assistance

by failing to object to certain portions of the state's

guilt phase closing argument?  

There were four parts, A through D.  And from

Professor Rabil -- Mr. Rabil's testimony, I went over each

one of them.  And the Supreme Court of North Carolina's

direct appeal opinion, those were not invalid arguments

based on the -- based on reasonable inference from the

facts.

So I asked him, trial counsel was not ineffective

for not objecting to those, and he agreed that they were

not.  So the state would move to dismiss claim 4 in its

totality.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Claim 6.

THE COURT:THE COURT:THE COURT:THE COURT:  Claim 6.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Claim 6 in its totality.  I'm sorry,

Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  One moment.

All right.  Ms. Warren?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, as to claim 6, IAC for

failure to object to closing arguments, we would rest on the
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evidence and the briefing.

THE COURT:THE COURT:THE COURT:THE COURT:  I'm going to reserve ruling as to that

claim as well.

What's next?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, claim 10.  Is defendant

entitled to cumulative error analysis on his ineffective

assistance of counsel claims?

The state's position is that that's a legal

argument; it doesn't deal with any factual issues, so the

state is not making a motion with regard to that claim.

THE COURT:THE COURT:THE COURT:THE COURT:  Ms. Warren, do you want to be heard?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  I don't hear a motion so I have

nothing to add.

THE COURT:THE COURT:THE COURT:THE COURT:  I just want to be sure.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Thank you.

THE COURT:THE COURT:THE COURT:THE COURT:  One moment.

All right.  Next?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, I've got claim 9.  Did

trial counsel render ineffective assistance at the guilt

phase by failing to adequately investigate evidence --

THE COURT:THE COURT:THE COURT:THE COURT:  I'm sorry, are you talking about 11?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  11.  I'm sorry, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay.  Go ahead.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  It's Roman numerals and my brain

doesn't read them as well as it does regular numerals.  
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Claim 11.  Did trial counsel render ineffective

assistance at the guilt phase by failing to adequately

investigate evidence pointing to the guilt of a third party?

It's the supplemental MAR claim 11.

Three were listed in that claim:  

A, Vanessa Smith.

B, Dustin Maness. 

And C, Jamie Fender.

And based on Mr. Rabil's testimony, the state

would move to dismiss all of those, so the entire claim 11.

THE COURT:THE COURT:THE COURT:THE COURT:  What says the defendant?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, as to claim 11, IAC

relating to the third-party guilt investigation, Mr. Allen

rests on the evidence and the briefing.

THE COURT:THE COURT:THE COURT:THE COURT:  I will reserve ruling on that motion.

Next?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, as to claim 12, is

defendant entitled to a new trial because he was allegedly

placed in physical restraints in view of the jury during

trial, and is his claim procedurally barred?

The state would make the motion.  Don't wish to be

heard.

THE COURT:THE COURT:THE COURT:THE COURT:  And your response?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes, Your Honor.

Mr. Allen has presented evidence from five
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witnesses regarding this, that includes Will Atkinson's

deposition testimony, Mr. Oldham's testimony here in court,

Ms. Hussey's testimony that she believes Mr. Allen was

handcuffed.  And you heard her -- when pushed by the state

on cross-examination, she actually confirmed that she

continues to believe that.

Defense Exhibit 9 is Elmer Capel's affidavit.  In

paragraph 6, Juror Capel says that Mr. Allen was wearing leg

irons.  

And in Defense Exhibit 10, Shirlene Ewing's

affidavit, Juror Ewing says, again in paragraph 6, "I know

that Scott Allen had some type of shackles or restraints on

during the trial, but I do not remember whether I saw them

while he was sitting at the table in the courtroom."

We believe that Mr. -- that Judge Cromer's ruling

was very clear that his shackling concerns extended beyond

the courtroom to anywhere that jurors may see him and that

we have presented substantial evidence that jurors saw

Mr. Allen in restraints in and potentially beyond the

courtroom.  And the state has not presented any evidence

that he was not in those restraints.

THE COURT:THE COURT:THE COURT:THE COURT:  Anything else for the state on this?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  No.

THE COURT:THE COURT:THE COURT:THE COURT:  Court will reserve ruling on this as

well.
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Next?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, the next is claim 13.

Did trial counsel render ineffective assistance and violate

defendant's due process rights by failing to object to his

allegedly unconstitutional shackling?

My recollection is Mr. Oldham testified he did not

see defendant in shackles or any restraints.

Mr. Atkinson's deposition -- there was a period

where he thought he saw his client in restraints.  But by

the time of deposition, he changed his opinion, and he

believed he had not seen Scott David Allen in any shackles

or restraints.

And that's the filter we've got to go through as

trial counsel, Your Honor, because this is an ineffective

assistance of trial counsel claim.

And Mr. Rabil testified that, to my recollection,

that if trial counsel did not see him in restraints, then

they cannot be ineffective for not raising that to the

Court.

So based on that testimony of those three

witnesses, the state would move to dismiss claim 13.

THE COURT:THE COURT:THE COURT:THE COURT:  Ms. Warren?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes, Your Honor.

I believe the state has mischaracterized

Mr. Oldham's testimony.  I believe that he said he does not
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recall seeing Mr. Allen in shackles, not that Mr. Allen

definitively was not in shackles when he was asked

repeatedly.  And as corroborated in his deposition

testimony, he said that that experience is based on his

belief and his practice and not any specific recollection of

Scott Allen's trial.

 Furthermore, I would direct Your Honor to

Will Atkinson's deposition testimony at pages 54 to 63.  In

that testimony, Trial Counsel Atkinson testifies that he did

tell the state in 2022 that he believes that Mr. Allen was

shackled.  But that he has thought about it since then and

at the time of the deposition, now has no recollection.  He

says that Pete's recollection that Scott was not shackled

made him more certain that Scott was not.

So if you look at the testimony, Mr. Atkinson says

that he actually talked to Mr. Oldham after talking with the

state and that it was Mr. Oldham's recollection that made

him certain that he was wrong and that his recollection was

incorrect.

So the certainty, he testified pretty clearly, is

based both on Mr. Atkinson's own memory and beliefs as well

as Mr. Oldham's.  And, again, Mr. Oldham's testimony is

different from how Mr. Atkinson represents it in his

deposition.

THE COURT:THE COURT:THE COURT:THE COURT:  I'll reserve ruling on that claim.
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Next, please?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Same with regard to claim 14, and

it's going to be the same argument because the only

difference in this is violating defendant's statutory

rights.  So the same argument.

THE COURT:THE COURT:THE COURT:THE COURT:  And for the defendant?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes.  As to claim 14, I would make

the same arguments as I just made on claim 13.

THE COURT:THE COURT:THE COURT:THE COURT:  I'll reserve ruling on this as well.  

Next?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Claim 15.  To the extent defendant

was in an adequate position to raise his shackling claims on

appeal, did appellate counsel render ineffective assistance

of counsel by failing to do so?

The state's going to make a motion to dismiss.  I

didn't hear any testimony about what appellate counsel knew

or didn't know or could have done.

THE COURT:THE COURT:THE COURT:THE COURT:  Mr. Warren?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, as I believe Mr. Rabil

testified, appellate counsel could only make claims based on

the record, regardless of any extraneous information.  I

don't believe that the record is clear as to shackling.

That's as to claim 15.

THE COURT:THE COURT:THE COURT:THE COURT:  I will reserve ruling.

Next?
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MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, last is claim 16.  Did

trial counsel render ineffective assistance by failing to

present an available and coherent argument for reasonable

doubt at the guilt phase?

State would move to dismiss that claim.  Trial

counsel did -- from the evidence that was put on, they

argued about Vanessa Smith's drug use and about

Vanessa Smith's jealousy, and about -- not to trust her.

And they did challenge evidence at the scene.  And they also

argued at the end that the forensic evidence out there at

the scene did not link to Scott David Allen.  It was a clear

and concise argument, and there's nothing really to the

contrary.  So the state would move to dismiss this claim.

THE COURT:THE COURT:THE COURT:THE COURT:  Ms. Warren?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes, Your Honor.  As to claim 16,

Mr. Allen would point to the many exhibits and to

Mr. Rabil's testimony detailing the multiple avenues of

investigation and cross-examination, not just of

Vanessa Smith but of law enforcement witnesses, including

Barry Bunting, Catha Wright, and Chris Poole, as well as

other law enforcement witnesses.  He gave detailed opinions

about those failures.  That opinion is detailed in his

report.  And we have presented substantial evidence

regarding the failures of this claim.

THE COURT:THE COURT:THE COURT:THE COURT:  And I'll reserve ruling on this motion
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to dismiss as well.

All right.  Is the state ready to proceed?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Yes, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Give me just one moment.

State may proceed.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Thank you, Your Honor.  

The state will call Andy Parker.

THE COURT:THE COURT:THE COURT:THE COURT:  Have him come and be sworn.

ANDY PARKERANDY PARKERANDY PARKERANDY PARKER,,,, 

having having having having been first duly swornbeen first duly swornbeen first duly swornbeen first duly sworn, , , ,  

testified as follows:testified as follows:testified as follows:testified as follows: 

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:         Yes, ma'am, I do.

THE COURT:THE COURT:THE COURT:THE COURT:  All right.  Please take the witness

stand.  Watch your step.  Make yourself comfortable.  Please

keep your voice up.

State may proceed.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Thank you, Your Honor.

BY MR. VLAHOS:BY MR. VLAHOS:BY MR. VLAHOS:BY MR. VLAHOS:

Q.Q.Q.Q. Mr. Parker, what is your full name?

A.A.A.A. My name is Andy Parker.

Q.Q.Q.Q. And how are you employed?

A.A.A.A. I am the assistant director in charge of the Crime

Scene Sciences Division with the Raleigh/Wake City-County

Bureau of Identification, which is the forensic laboratory

in Raleigh.
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Q.Q.Q.Q. And how long have you been employed there?

A.A.A.A. A little better than 22 years.

Q.Q.Q.Q. What are your job duties at CCBI?

A.A.A.A. Essentially, I'm in charge of the Crime Scene

Sciences Division, all aspects of it, to ensure the smooth

daily operations, from budget to personnel decisions to the

quality of the product that we actually produce for the law

enforcement community.

Q.Q.Q.Q. So do you supervise CCBI agents or officers who

perform forensic crime scene analysis?

A.A.A.A. Yes, sir, I do.

Q.Q.Q.Q. And does that include the collection,

preservation, and documentation of physical evidence?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. So they go out to a crime scene, and they collect

evidence.  You're the supervisor who ensures that they do it

correctly; is that correct?

A.A.A.A. Essentially, yes.

Q.Q.Q.Q. And prior to working with CCBI, where did you

work?

A.A.A.A. I worked with the Tallahassee Police Department.

Q.Q.Q.Q. What type of work did you do at the Tallahassee

Police Department?

A.A.A.A. I was a forensic specialist with the Tallahassee

Police Department, which is essentially a crime scene agent
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is what we call them here.

Q.Q.Q.Q. And would that be the person that goes to the

crime scene and collects evidence?

A.A.A.A. Correct.

Q.Q.Q.Q. And documents the scene?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And how long did you work there?

A.A.A.A. A little better than seven years.

Q.Q.Q.Q. And during those seven years, approximately how

many crime scenes did you go out to and collect evidence

for?

A.A.A.A. Probably in excess of 500 for sure.

Q.Q.Q.Q. And so your duties, do they include the

documentation, preservation, and collection of items of

physical evidence at crime scenes?

A.A.A.A. Yes, they did.

Q.Q.Q.Q. And did they also include the analysis of latent

fingerprint and palm print impressions?

A.A.A.A. Yes, sir.  I was a latent print examiner as well.

Q.Q.Q.Q. Did it also include footwear evidence obtained

from crime scenes?

A.A.A.A. Additionally, I was a footwear examiner also.

Q.Q.Q.Q. And prior to working at the Tallahassee Police

Department, where did you work?

A.A.A.A. I worked with the Florida Department of Law
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Enforcement, which is essentially the SBI down in Florida.

Q.Q.Q.Q. And what did you do there?

A.A.A.A. I actually started off part-time while I was in

school and worked my way up to a fingerprint analyst with

FDLE.

Q.Q.Q.Q. And as the fingerprint analyst, did you actually

do fingerprint analyses for that department?

A.A.A.A. I did.

Q.Q.Q.Q. And approximately how long did you work there?

A.A.A.A. Seven and a half years.

Q.Q.Q.Q. And do you have any estimate of how many sets of

fingerprints you compared during the course of that time?

A.A.A.A. Those are going to be in the thousands.  Each

ten-print card has ten fingers, so big numbers really quick.

Q.Q.Q.Q. And what degrees do you hold?

A.A.A.A. I have an associate of arts from Tallahassee

Community College.  I also have a bachelor of science from

Florida State University in criminology and criminal

justice.

Q.Q.Q.Q. And did you provide me with a curriculum vitae or

resume of your qualifications pursuant to my request in this

case?

A.A.A.A. Yes, sir, I did.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the witness,

Your Honor?
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THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

Q.Q.Q.Q. Mr. Parker, I'm handing you what I've marked for

identification as State's Exhibit 91.

Could you please review that exhibit.

Now, does that appear to be your CV or curriculum

vitae?

A.A.A.A. Yes, sir, it is.

Q.Q.Q.Q. And does that hold your qualifications of what

you've done, your expertise, your education, your

publications, et cetera?

A.A.A.A. It does.

Q.Q.Q.Q. And with regard to that, Mr. Parker, as a result

of your education, training, and experience, have you

developed any disciplines of analytical expertise?

A.A.A.A. Yes, sir.  I've been tendered as an expert in

either the federal court system, the State of North Carolina

court system, or the Florida court system as both a latent

print examiner as well as a footwear examiner.

Q.Q.Q.Q. And what types of training or certification did

you have to go through to become an analytical expert in

those disciplines?

A.A.A.A. Many, many hours of formal training in

different -- in both those disciplines.

I also was certified through the International

Association for Identification, which is our professional
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forensic certifying body, if you will, as both a latent

print examiner as well as a footwear examiner.

And at that point in time in my career, when I was

on the bench still analyzing latents and footwear, I was

actually one of 32 individuals in the entire world who had

achieved those two levels of certification at that point.

Q.Q.Q.Q. How many hours of formal training in different

disciplines of forensic science have you had over the course

of your career?

A.A.A.A. Well over a thousand.

Q.Q.Q.Q. And are those disciplines listed in your CV?

A.A.A.A. Yes.

Q.Q.Q.Q. And have you had any leadership training in your

field?

A.A.A.A. Yes, sir, I have.

Q.Q.Q.Q. Okay.  And could you review those with me, please.

A.A.A.A. Sure.  I'm actually a graduate of the FBI National

Academy.  That was back in 2015, session 262.  And this is

essentially leadership training that's taught by the FBI

through the University of Virginia's undergrad and

graduate-level leadership training.

Additionally, I'm a Trilogy Award member of the

FBI-LEEDA, which is essentially the Federal Bureau of

Investigation's Law Enforcement Executive Development

Association.
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I'm also a graduate of the Department of Homeland

Security Leadership Academy.  That's session four.

Essentially, it is the national academy that's done by DHS.

I'm also a graduate of the NC State University

Administrative Officers Management Program, or AOMP is what

it's also known as.  And it, too, mimics the FBI's national

academy, where it's a semester of undergrad and

graduate-level courses taught by NC State as it relates to

leadership and management of police.

Q.Q.Q.Q. And have you co-authored or published a

professional reference entitled Forensic Entomology:  The

Utility of Arthropods in Legal Investigations?

A.A.A.A. I have, yes.

Q.Q.Q.Q. And have you also recently published another

resource?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. What, if any, resource is that?

A.A.A.A. It's the Technological and Methodological Advances

in Death Investigations.

Q.Q.Q.Q. And that was -- you co-authored some of that?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Now, with regard to your job at CCBI now,

approximately how many crime scene investigators do you

supervise?

A.A.A.A. There are 28 crime scene investigators within the
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division.  They're comprised of 20 crime scene specialists,

is what we call them.  There's four assistant crime scene

specialist supervisors, and then there's four crime scene

supervisors.  The division is cut up into squads, if you

will.  There's four different squads.  And we provide crime

scene services 24/7, 365 days a year, to the Wake County law

enforcement community.

Q.Q.Q.Q. And when you're reviewing the work that these

crime scene investigators have done, what do you do in

regards to that?

A.A.A.A. Well, as far as the actual review of the work, the

supervisors are responsible for that, with the exception of

all homicides.  So we actually have what's called a

collaborative homicide review process.

And what happens is -- we instituted this probably

12 years ago.  And, essentially, the crime scene specialist

who is responsible for the scene, and the supervisor who was

actually on the scene, and myself, we get in a room and,

literally, we go over every single photograph that's taken,

all the video that's done, the 3D imaging that's performed,

any video that's taken.  We go really through the reports

with a fine-toothed comb to ensure that the evidence that is

collected and listed in the evidence collected section

coincides from a placarding or an item number standpoint

with what's in the body of the report.  And then we go over
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the chain of custody to ensure that it's intact and the

integrity is there.

I will say I am intimately involved in that.  I

pulled some numbers before I came.  And since 2017, I have

been responsible in that capacity for 296 homicide

investigations.

Q.Q.Q.Q. And you as a group with your other supervisors and

the crime scene investigator that did the scene, you

reviewed everything that was done at that crime scene; is

that right?

A.A.A.A. Correct.  If my supervisors actually go to a scene

and work it themselves, I'm responsible for their work, but

everything is reviewed prior to publication.

Q.Q.Q.Q. And do you give advice and talk about not just the

crime scene but how the crime scene investigator's

functioning there?

A.A.A.A. Certainly, yes.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Now, Your Honor, at this time, the

state would tender Assistant Director Parker as an expert in

the fields of crime scene analysis, latent fingerprint and

palm print analysis, and forensic footwear analysis.

THE COURT:THE COURT:THE COURT:THE COURT:  Does the defendant have anything on

these tenders?

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  No, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Let the witness appear before this
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Court and testify in the fields as tendered.

You may proceed.

Q.Q.Q.Q. Mr. Parker --

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, I'm sorry.  May we take

our five-minute break?

THE COURT:THE COURT:THE COURT:THE COURT:  You may take a ten-minute break.

Thank you, sir.  You may step down.

Ten minutes, sir.

(Recess.)

THE COURT:THE COURT:THE COURT:THE COURT:  Let the record reflect the defendant

is present in the courtroom with his attorneys.

The witness may retake the stand.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, before we do that, may we

approach on a scheduling matter?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

(Bench conference, not reported.)

THE COURT:THE COURT:THE COURT:THE COURT:  All right.  Let's have the witness

please retake the stand.

Mr. Parker, recall that you are still under oath.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Yes, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  State may proceed.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Thank you, Your Honor.

Q.Q.Q.Q. Mr. Parker, did I contact you about serving as the

state's crime scene expert in this capital post-conviction

case?
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A.A.A.A. Yes, sir, you did.

Q.Q.Q.Q. And after you agreed, did I send you materials

from the case to review?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And did those materials include, among other

things, crime scene photographs?

A.A.A.A. They did.

Q.Q.Q.Q. Did they also include transcript experts of the

sworn testimony by witnesses?

A.A.A.A. They did.

Q.Q.Q.Q. And law enforcement reports?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Did they include State Bureau of Investigation

crime laboratory reports?

A.A.A.A. Yes, sir, they did.

Q.Q.Q.Q. Did it include the autopsy report from the Office

of the Chief Medical Examiner in this case?

A.A.A.A. Yes.

Q.Q.Q.Q. And did they also include transcript excerpts of

sworn testimony by witnesses during a prior post-conviction

hearing in this case?

A.A.A.A. Yes.

Q.Q.Q.Q. Now, did you review all the materials I gave you

in analyzing this case and forming your expert opinion?

A.A.A.A. I did, in fact.
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Q.Q.Q.Q. And did you reduce your opinions to writing in a

report you provided to me on or about August 22nd of 2022?

A.A.A.A. Yes, I did.

Q.Q.Q.Q. And would having a copy of that document help you

testify regarding your expert opinions in this case?

A.A.A.A. Yes.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the witness,

Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

Q.Q.Q.Q. Mr. Parker, I'm handing you what I've marked for

identification as State's Exhibit 92.

Will you please identify that exhibit. 

A.A.A.A. Yes, sir.  This is the report that I authored and

provided to you.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, at this time, the state

would move to admit State's Exhibits 91 and 92 into

evidence.

THE COURT:THE COURT:THE COURT:THE COURT:  Any objection?

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  No, Your Honor. 

THE COURT:THE COURT:THE COURT:THE COURT:  State's Exhibits 91 and 92 are both

received into evidence without objection.

Q.Q.Q.Q. Mr. Parker, on page 1 of that report, did you

write a brief summary of the incident where you summarized

the discovery of Christopher Gailey's body?

A.A.A.A. I did, yes.
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Q.Q.Q.Q. Would you please read that into the record.

A.A.A.A. Certainly.  

"On July 11th, 1999, the body of

Christopher Gailey was discovered by Wesley Hopkins and

Julie Color while the two were riding all-terrain

vehicles, ATVs." 

THE COURT:THE COURT:THE COURT:THE COURT:  I'm going to ask you to slow down a

little bit for the court reporter.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Okay.  I'm sorry, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Thank you.

A.A.A.A. "The two were riding through an area near a cabin

that belonged to Hopkins' father in the Uwharrie National

Forest in Montgomery County, North Carolina.  After

discovering the body, Hopkins made his way to the house of

Barry Bunting and reported what was discovered.  Hopkins

knew that Bunting was a sworn officer who worked for the

Randolph County Sheriff's Office.  Bunting made his way back

to the scene, confirmed there was an unknown deceased male

present, and called for additional units, to include the

assistance from the Randolph County Sheriff's Department

crime scene unit.  It was later determined that the scene

fell within the jurisdictional boundaries of

Montgomery County.  Montgomery County Sheriff's Office took

over the scene with the assistance of the North Carolina

State Bureau of Investigation."
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Q.Q.Q.Q. Mr. Parker, is it your recollection that it was

some period of time, maybe about a week or so, before

Montgomery County took over the investigation?

A.A.A.A. That's what I remember, yes.

Q.Q.Q.Q. And on the next page of that report, do you have a

section entitled Primary Scene?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  I'm not going to ask you to read that.

A.A.A.A. Thank you.

Q.Q.Q.Q. Is that a synopsis of the scene where

Christopher Gailey's body was found?

A.A.A.A. Yes, sir, it is.

Q.Q.Q.Q. And was there anything unusual about that crime

scene to you?

A.A.A.A. In the context of homicide scenes, no, not really.

Q.Q.Q.Q. And can you please explain a little bit more about

what you mean by that?

A.A.A.A. Well, on homicide scenes, sometimes there's a body

present, sometimes there's not.  But there were other items

of evidence.  Shot shells were present.  A firearm was also

there.  There was a knife.  Just certain items of evidence

that we routinely see on homicide scenes.

Q.Q.Q.Q. And so those were routine, normal things you'd see

out on a homicide scene; is that correct?

A.A.A.A. Unfortunately, yes.
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Q.Q.Q.Q. And how was Christopher Gailey's body positioned

out there at the scene?

A.A.A.A. He was lying face up.

Q.Q.Q.Q. And that's when law enforcement discovered him, he

was laying face up?

A.A.A.A. Correct.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  And may I approach the witness,

Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes.

Q.Q.Q.Q. Mr. Parker, I'm handing you what I've marked for

identification as State's Exhibit 49.

Would you please review that exhibit.

And does that appear to be the picture of

Christopher Gailey's body as it was discovered out there at

the crime scene?

A.A.A.A. Yes, it does.

Q.Q.Q.Q. Now, could you please explain for us in your

training and experience how you approach a crime scene when

you first get there.  What do you do?

A.A.A.A. Well, the first thing that you do is you speak to

people who know more than you.  Generally speaking, the

crime scene personnel are the last to arrive.  And you get a

briefing.  It's not the gospel, but you use it as a guide.

And from there, you would do a walk-through of the

scene and take notes.  You make determinations of what you
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believe is relevant, what might not be relevant.  In this

case, there's a gun there, there's a knife there, so these

are the types of notations that you're writing down in your

notes.

Essentially, what you're doing is determining a

course of action for the documentation, preservation,

collection, entire process through that.

Once you make that determination of what appears

to be relevant, then you would begin your photography.

Q.Q.Q.Q. And when you first arrive there, is the crime

scene usually blocked off with crime scene tape or something

else?

A.A.A.A. It really depends.  I would say in an urban

setting, yes, where you expect to see a lot of people or

people milling around.  If you're out in a wooded area,

maybe, but maybe not.  It just depends on the foot traffic

that's present potentially.

Q.Q.Q.Q. And in your experience, are people kept out of

that crime scene area until the crime scene tech arrives?

A.A.A.A. Ideally, yes.

Q.Q.Q.Q. And when you get there after doing your initial

walk-through, you said you do your photography; is that

correct?

A.A.A.A. So, yes, a series of photographs would be taken.

In the first series, you do overalls, mid-ranges, and
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close-ups.

The overalls are really location shots so it

establishes "where are we?"

And then you go through a series of mid-range

shots.  Your mid-range shots, they show the spatial

relationship between items of evidence and other items of

evidence at the scene.  

And then you do your close-up photography, which

is really for identification purposes.

After you do that, you set down placarding.  I

think they've been referred to as markers previous -- in

previous testimony.  We call them photographic placards.

And you would set your photographic placards down, which are

usually numbers, sometimes they're letters, but usually

they're numbers.  And they denote and correlate, generally

speaking, with an item of evidence.  So placard number 1, if

it's that knife, you usually would collect that as item

number 1.  And you would go through and place all your

placarding down.  You would take a step back and reshoot, if

you would, your overall, your mid-ranges, and your

close-ups, just like you did before, but now you have the

placarding that identifies what's relevant.

Q.Q.Q.Q. And so you take photographs without placarding and

then put the placarding in place, and then take another set

of photographs; is that correct?
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A.A.A.A. Ideally.  There are some deviations from that.

For instance, if you have weather coming and you're

concerned with the loss of the evidence, maybe it's blood

evidence and it could be washed away.  You can't always

adhere to that, but that's a general guideline, yes.

Q.Q.Q.Q. And how about doing something like a grid search?

When would you do that?

A.A.A.A. That would not be done early on, in my opinion.  I

think you -- you identify what you can see.  The last thing

you want is a line of officers walking through your crime

scene, tromping on things, potentially destroying items of

evidence.  It wouldn't generally be done until after you're

pretty much done with your process.  You collect those items

of evidence and then you would come back through with a grid

search or a line search or a circle search, whichever you

would prefer, to ensure that there's potentially no evidence

that's left behind.

Q.Q.Q.Q. And if you'd go back to your report.  We were

looking on page 2 of the report, where you listed the

primary scene.

A.A.A.A. Okay.

Q.Q.Q.Q. At the very bottom, there's a sentence there that

says, "Lividity consistent with position, blanching

consistent with pressure points."  And I believe that's

State's Exhibit 92, your report.
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What does that mean?

A.A.A.A. So lividity or liver mortis is actually a

post-mortem condition that occurs when the heart stops

pumping blood.  Essentially, gravity takes over, and the

blood pools in the lowest position of the body.  And the

body gets this purplish hue about it.  It's -- in the lower

portions of it.

The blanching, what happens in that -- in that

situation, if there are pressure points -- for instance, in

this case, he's lying potentially on a flashlight.  That

push -- that forms pressure so that the blood doesn't pool

in that area.  And you see this blanching.  

And in many instances, it's in the shape, form,

and fashion of whatever they potentially are lying on or

sitting on, whichever position it might be.

Q.Q.Q.Q. Okay.  And why do you look for those pressure

points?

A.A.A.A. Well, one of the -- it can tell us what they're

lying on.  As far as the lividity goes, it's very important

to us to establish if the body has potentially been moved.

For instance, it takes generally 12 to 18,

24 hours for the liver mortis or the lividity to set.  And

once it sets, that means it doesn't change.

So, essentially, once that lividity sets -- and in

this case, he's going to have the lividity on his back
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because that's his position.  If you flip him over after it

sets, it's still going to be on his back.  

So as a crime scene investigator, the position and

the liver mortis -- or the lividity -- they need to match,

or else we've had some alteration of the scene post-mortem.

Q.Q.Q.Q. And in this particular case, did the lividity --

pressure points of Gailey's body and the lividity, are they

consistent with the position in which his body was found by

law enforcement?

A.A.A.A. Yes, sir, they are.

Q.Q.Q.Q. Okay.  And what does that mean to you as a crime

scene expert?

A.A.A.A. So he -- he was not moved.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the witness,

Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

Q.Q.Q.Q. Mr. Parker, I'm going to hand you first what I've

marked for identification as State's Exhibit Number 50.

Would you please take a look at that exhibit.  

Now, does State's Exhibit 50 appear to be a

photograph taken at the crime scene?

A.A.A.A. Yes, sir, it does.

Q.Q.Q.Q. Does it appear to depict the flashlight you were

talking about?

A.A.A.A. It does, in fact, yes.
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Q.Q.Q.Q. And, Mr. Parker, I'm also handing you State's

Exhibit 51.

Would you please take a look at that.

Now, does State's Exhibit 51 appear to be a

picture of Gailey's back out there at the crime scene?

A.A.A.A. It does.

Q.Q.Q.Q. So someone from law enforcement would have had to

lift him up in order to get that picture; is that correct?

A.A.A.A. Yes.  That is commonplace.  It's done on death

scenes to ensure that there's no evidence in an area that

you potentially can't see that you don't want to miss,

obviously.

Q.Q.Q.Q. When you're pointing to the impression, can you

please point the Court to the impression on Mr. Gailey's

back where the flashlight was laying.

A.A.A.A. (Indicating.)

Q.Q.Q.Q. Is that consistent with where it was in the other

picture in State's Exhibit 50?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Okay.  So with lividity, not only do you have the

flashlight there, but you can pick him up, and there should

be an impression on his back from the flashlight?

A.A.A.A. Yes.  And that's what you see here, correct.

Q.Q.Q.Q. And to you, that means that the body wasn't moved

after lividity set in; is that correct?
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A.A.A.A. Yes.

Q.Q.Q.Q. Lividity, anywhere from 12 to 24 hours?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. So after 12 to 24 hours, that body wasn't moved,

was it?

A.A.A.A. Correct.

Q.Q.Q.Q. And with regard to the body having been moved

before the 12 or 24-hour set-in, did you see any evidence

out there indicating that the body was dragged out there?

A.A.A.A. No, sir, I did not.

Q.Q.Q.Q. Did you have any information that the body was

somehow carried out there?

A.A.A.A. No, I did not.

Q.Q.Q.Q. Was there anything at the crime scene that you

could point to to lead you to believe that the body was

placed out there anytime before it formed lividity?

A.A.A.A. No, sir, not that I saw.

Q.Q.Q.Q. And did you review the autopsy report in this

case?

A.A.A.A. I did.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the witness,

Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

Q.Q.Q.Q. Mr. Parker, I'm handing you what I've marked for

identification as State's Exhibit Number 62.
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If you'd please review that.

Does that appear to be the autopsy report done by

the medical examiner, Dr. John Butts, on

Christopher Gailey's body in this case?

A.A.A.A. It does, yes, sir.

Q.Q.Q.Q. And did you review that as part of the materials

you reviewed?

A.A.A.A. I did.

Q.Q.Q.Q. Now, on the front of that report, does it have his

size, as in his height?

A.A.A.A. On page -- yeah, it does, but it's not on the

front.  It's on the second page.

Q.Q.Q.Q. On the second page, it has, I guess, the length of

the body.  

What was the length of Christopher Gailey's body?

A.A.A.A. 72 inches.

Q.Q.Q.Q. Okay.  And is that -- how tall is that?

A.A.A.A. Correct.  How tall?  You're going to ask me to do

math on the stand.  Six feet should be.

Q.Q.Q.Q. Six feet exactly.

Okay.  And then does it have his weight on there?

A.A.A.A. It does, yes.

Q.Q.Q.Q. Does it have it listed as 170 pounds?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. So we're dealing with a six-foot, 175-pound male;
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is that correct?

THE COURT:THE COURT:THE COURT:THE COURT:  You mean 170?

Q.Q.Q.Q. Six-foot, 170-pound male; is that correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Okay.  And in your experience, lifting that kind

of weight and moving that kind of weight of a deceased body,

would that leave some kind of trail?

A.A.A.A. Yes.

From an anecdotal standpoint, we have worked a

homicide scene -- not too terribly long ago -- where a young

lady was drug that was much smaller than this person, and

there were heel marks left where he drug her across some

pavement and down into a wooded area.  

So, yes, I would expect to see that.

Q.Q.Q.Q. And then how's about walking for an hour with that

kind of weight on you, is that something you normally see at

crime scenes?

A.A.A.A. No.

Q.Q.Q.Q. Now, with regard to that green flashlight that I

showed you in the picture, does the second-to-the-last line

of your primary scene section on your report state, "Only

one flashlight present and under Gailey"?  

Is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. So from your review, there were no other
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flashlights discovered at the scene; is that correct?

A.A.A.A. That's correct.

Q.Q.Q.Q. Were any other sources of light noted or collected

out there at the scene where Gailey's body was found?

A.A.A.A. None that I'm aware of, no, sir.

Q.Q.Q.Q. So from what we know, it's out in the Uwharrie

Forest; is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. And after 9:00 at night, even in July, it would

have been dark out there; is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. Going back to your report, page 2.  If you'll look

back up at the top of that report, the first statement under

Primary Scene states, "Deputy Catha Wright of the Randolph

County Sheriff's Office crime scene unit documented the

scene via photography."  

Is that correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Okay.  Do you recall seeing any indication in the

materials you reviewed stating that a videotape of the crime

scene was made?

A.A.A.A. No.

Q.Q.Q.Q. And did you review Special Agent Jerry Webster's

search of the Hopkins cabin --

A.A.A.A. Yes.
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Q.Q.Q.Q. -- when he did the luminol?

A.A.A.A. Yes.

Q.Q.Q.Q. And in that report, did he state, in fact, that no

videography was done?

A.A.A.A. That statement was made, correct.

Q.Q.Q.Q. So no videotape was taken at the Hopkins cabin

when it was searched by Jerry Webster; is that correct?

A.A.A.A. Correct.

Q.Q.Q.Q. And you saw no notation from the search of the

crime scene done by Catha Wright on the day Gailey's body

was discovered that any videotape was created there; is that

correct?

A.A.A.A. That's correct.

Q.Q.Q.Q. Is that something you would expect to be

documented somewhere in the information from the crime

scene?

A.A.A.A. Yes.

Q.Q.Q.Q. For instance, if somebody took a video, they may

list it in an evidence log that "I created a video, and this

tape gets number..." whatever; is that right?

A.A.A.A. Potentially.  Or at least acknowledgment of what

you did so that it can be reviewed at a later date for sure.

Q.Q.Q.Q. And that was -- that never appeared in any of the

materials; is that correct?

A.A.A.A. That's correct.
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Q.Q.Q.Q. But what did appear in the materials, isn't it

correct, is the photographs, the three rolls of film that

she had taken?

A.A.A.A. Uh-huh.  Yes, sir.

Q.Q.Q.Q. And later they were developed, the photographs,

and those were noted in some kind of chain of custody?

A.A.A.A. As I recall, yes.

Q.Q.Q.Q. Now, back to your report.  

Near the bottom of the first paragraph, does your

report state, "Gailey appears wet..."?

Do you see where that is?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  Does it say, "Gailey appears wet from

precipitation"?

A.A.A.A. Yes.

Q.Q.Q.Q. Is that right?  

And what's precipitation, in other words?

A.A.A.A. Rain.

Q.Q.Q.Q. Okay.  In other words, is the information you got

from investigating all the crime scene materials that it had

rained at the crime scene?

A.A.A.A. I don't recall necessarily reading that, to be

honest, but it definitely -- you can see his hair.  I mean,

he appears wet.

Q.Q.Q.Q. There's no question that it did rain out there at
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the crime scene?

A.A.A.A. No.  For several reasons.  I mean, you can see

that he's -- he's wet.

I also would expect to see potential blood around

the wound on his chest, and it's just not there.  So why

isn't it there?  Likely, it got washed away.

Q.Q.Q.Q. In your experience, rain can wash blood away?

A.A.A.A. Most certainly.  

As I alluded to earlier, sometimes we have to

alter the process that we do to ensure that it doesn't get

washed away.  So, yes.

Q.Q.Q.Q. But if it rains before you're able to discover the

body and get to the scene, it can potentially wash the blood

away so you wouldn't see it when you got there; is that

correct?

A.A.A.A. Yes.

And I would like to qualify.  It would wash it

away visibly.  Generally speaking, there's going to be blood

left there that is not visible to the naked eye.

Q.Q.Q.Q. Okay.  And what do you do to test for that?

A.A.A.A. It depends.  You know, if it's an item that you're

going to collect, you would probably take it back to the

laboratory and test it with a presumptive blood test like

phenolphthalein.  If it's positive for blood, then it's

blood there.
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And in this situation, I believe the SBI agent, he

actually came back out with luminol several days later,

which is actually a chemiluminescence.  So a chemical

reaction takes place, and it luminesces.  There's no

alternate light sources involved with it or anything like

that.  It needs to be very dark.  And it's a faint blue-ish

glow.  They use luminol -- there's actually better products

today that actually emit more light.  You don't have to have

it quite as dark.  But that's what he was doing to test the

presence of potential blood.  There are many false positives

with luminol, I should stress as well.

Q.Q.Q.Q. And when Special Agent Jerry Webster went out

there, in his report, did he not list that it was basically

what he expected to see there?

A.A.A.A. He did, in fact, yes.

Q.Q.Q.Q. And what would you expect to see out there where

Gailey's body was laying with regard to the ground that he

was laying on?

A.A.A.A. It would have emitted light.  There would have

been a chemiluminescence presence, probably all around,

wherever the blood potentially was.  Whether it's the

initial altercation or if the rain had washed it in certain

areas, you can actually see that.

Q.Q.Q.Q. Is it your testimony that with luminol, it would

have been done in the dark, preferably at night?
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A.A.A.A. Yeah, you can't -- you can't see it unless it's

dark.

Q.Q.Q.Q. Okay.

A.A.A.A. So it has to be in a controlled environment where

you can turn off the lights.  We literally have to put craft

paper over windows if we're doing it during the day so that

your eyes can acclimate and actually see the

chemiluminescence that occurs.  Because then you've got to

document it, or you should document it if you could.

Q.Q.Q.Q. So you don't use an alternate light source to make

it fluoresce?

A.A.A.A. No.  No.

Q.Q.Q.Q. Okay.  So you wouldn't have any extra lights out

there shining on it when you're doing it?

A.A.A.A. No.  The only thing that blood does with any

alternate light source -- and CSI depicts it to glow on

their shows.  It actually absorbs the light, and it turns it

a darker color, but it does not fluoresce at all.

Q.Q.Q.Q. With luminol, do you need complete darkness?

A.A.A.A. Yes.

Q.Q.Q.Q. Now, also near the bottom of that page, page 2,

does your report state that "No clear signs of a physical

struggle..."

Do you see it there?

A.A.A.A. Yes.
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Q.Q.Q.Q. Okay.  It says, "No clear signs of a physical

struggle between Gailey and the assailant."

What does that mean?

A.A.A.A. So you didn't see any abrasions, any cuts, any

scratches physically on his back or his front that were

readily -- you could acknowledge as such.  His back was kind

of beginning to decompose some, but...

And then, additionally, Dr. Butts made mention as

well that there were really no other wounds on Mr. Gailey,

short of a bruise, I believe, on his back.

Q.Q.Q.Q. Okay.  So you didn't see any bruises on his hands

or cuts on his hands?

A.A.A.A. No.

Q.Q.Q.Q. Nowhere else on his body, no defensive wounds or

anything like that?

A.A.A.A. Not that I saw, no.

Q.Q.Q.Q. You saw -- did you see anything to indicate that

he was in a struggle, a fistfight?

A.A.A.A. No.  His glasses were still on his face as well.

Which, many situations, if you're fighting and wrestling and

hitting, your glasses could potentially come off.

Q.Q.Q.Q. And if somebody moves you after you're dead, your

glasses may come off as well; is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. Now, with regard to any physical altercation out
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there at the scene, you saw that -- or you know from the

testimony that there was a .45 caliber handgun; is that

correct?

A.A.A.A. It is.

Q.Q.Q.Q. And that there was a sawed-off shotgun out there;

is that correct?

A.A.A.A. There -- not physically seen.  But it was

indicated that, yes, someone had a sawed-off shotgun.

Q.Q.Q.Q. Right.  That's what Vanessa Smith testified to?

A.A.A.A. Yes.  Yes.

Q.Q.Q.Q. And there's a shotgun wound to the back of

Chris Gailey with buckshot, correct?

A.A.A.A. Yes.

Q.Q.Q.Q. And there's a shotgun wound to the inside of the

right knee to Christopher Gailey with birdshot; is that

right?

A.A.A.A. That's correct.

Q.Q.Q.Q. Would that indicate to you that a shotgun was used

out there?

A.A.A.A. Most definitely.

Q.Q.Q.Q. Okay.  So if you've got a .45 caliber handgun and

a shotgun and no physical altercation -- well, let me ask

you this way.

Did it look to you like somebody out there would

bring a knife to a gunfight?
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A.A.A.A. No.  I think that --

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  Objection.

THE COURT:THE COURT:THE COURT:THE COURT:  Sustained to the form of the question.

Q.Q.Q.Q. Could you explain -- there was a knife found out

there; is that correct?

A.A.A.A. There was.

Q.Q.Q.Q. And it's found on the bag; is that right?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And did you have any indication out there that the

knife was used in any way?

A.A.A.A. There was blood found on it.  But I don't know

that that's an indication that it was -- actually stabbed

someone or potentially.  It could have been.  But you also

could transfer blood if you touch something and you touch

the knife.  If you have blood on your hands, it absolutely

can and will transfer onto the knife.

Q.Q.Q.Q. So blood being on the knife doesn't necessarily

mean that it was put there by it being used as a weapon; is

that correct?

A.A.A.A. That's potentially, yes.

Q.Q.Q.Q. And I think you testified earlier that blood's not

always visible, especially if it washes off.

A.A.A.A. Correct.

Q.Q.Q.Q. And with regard to that -- the knife being at the

scene, do you -- what is your opinion about that?
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A.A.A.A. Well, I've heard testimony that potentially that's

what started this.  And I just -- I find that unlikely and

not probable.

Q.Q.Q.Q. Why is that?

A.A.A.A. You've got two grown men who are armed.  One has a

sawed-off shotgun, and the other one has a .45.  That's

what's been reported.

And in my opinion, for one of the two to pull out

a knife and aggressively do something to the other party is

really suicide.  I mean, that is -- you're probably going to

get shot.  It just doesn't -- it doesn't make sense to

engage someone with a knife when there's two guns present.

That's just not probable to me, in my opinion.

Q.Q.Q.Q. Thank you.

Now, what signs would you expect to find if there

had been a physical struggle or physical altercation out

there?

A.A.A.A. Well, I think we touched on it briefly earlier

that -- I mean, you see knuckles busted up.  You see

abrasions, sometimes scratch marks, something to that

effect.

Q.Q.Q.Q. Now, I see you have several items listed, and

you've got pictures of the items listed on the -- on your

report.  I'd like to go down some of those with you right

now.
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A.A.A.A. All right.

Q.Q.Q.Q. You had listed a gunshot residue or GSR kit from

the hands of -- you've got Tim Gailey, but is it

Chris Gailey?

A.A.A.A. Yes.  I'm sorry.

Q.Q.Q.Q. So would that be a correction?  Not Tim Gailey,

but Christopher Gailey?

A.A.A.A. Yes, that is.

Q.Q.Q.Q. Now, with regard to the gunshot residue kit from

the hands, what is significant to you about that regarding

this case?

A.A.A.A. Really, nothing.  I mean, we see this all the

time.  It's commonplace to do a GSR -- gunshot residue --

kit on the hands of victims and suspects.  The -- it reveals

that there's the presence of antimony, barium, and lead,

which -- that would indicate that a gun was shot.  It could

also indicate just the gun was handled but it wasn't in a

concentration essentially that they would be able to say

that the gun was shot.

Q.Q.Q.Q. So it doesn't tell us one way or another whether

the person fired a weapon?

A.A.A.A. No.  And we get that response back with frequency

from the State Crime Lab.

Q.Q.Q.Q. And how's about the folding knife located on top

of the black bag?  Why was that significant to you?
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A.A.A.A. Well, its proximity to the body was interesting.

Additionally, there's blood -- we've discussed

that previous -- that was found on the knife, and that was

done by the SBI, the State Crime Lab.  And he was also

fingerprinted, and there were prints developed, but the

prints were not of value.

Q.Q.Q.Q. Okay.  And so they did send it off for testing for

fingerprints, but the prints were not of value?

A.A.A.A. That's correct.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, may I approach the clerk

and collect State's Exhibits 52 and 53 that were marked?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes.

Q.Q.Q.Q. Mr. Parker, I'm handing you what has been marked

for identification as State's Exhibit Number 52.

Can you tell me what that appears to be.

A.A.A.A. Yes.  This is the knife that's in question.  It's

on a black bag just to -- just adjacent to the victim's

body.

Q.Q.Q.Q. I'm handing you what I've marked for

identification as State's Exhibit Number 53.

Would you please review that exhibit.

A.A.A.A. This is just a little bit closer.  It's probably

more of a mid-range or even almost a close-up of it.

Q.Q.Q.Q. Is that consistent with how you do photographs at

a crime scene?
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A.A.A.A. Yeah.  You probably would want to get, if it's a

close-up, a little closer.  But it is consistent, the

progression that you would make.

Q.Q.Q.Q. And with regard to those two photographs, are

they -- does it show any visible blood on the knife?

A.A.A.A. No.  I don't see any.

Q.Q.Q.Q. So the possibility exists that the blood was on

top of the knife, that the rain could have washed it off?

A.A.A.A. The visible blood, yes.

Q.Q.Q.Q. Now, did you also note in your report on the last

bullet point regarding the folding knife located on top of

the black bag on page 3 of your report, "Knife was

identified by Lillie Efird as being consistent with a knife

that Scott Allen carries in his back pocket"?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  Did you find that significant?

A.A.A.A. Yes.  Not only was it identified as potentially

being Mr. Allen's, but where it was.  So she had that much

knowledge to say, yeah, it's his, and this is where he keeps

it.  So that was significant.

Q.Q.Q.Q. Okay.  So she said where he keeps it?

A.A.A.A. Potentially in his back pocket.

Q.Q.Q.Q. Okay.  Yeah, not there at the crime scene, but

where Scott Allen usually keeps it?

A.A.A.A. Right.
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Q.Q.Q.Q. The next page, you've got an Arcadia Machine &

Tool -- or AMT -- and you've got backup, in quotation marks,

"silver in color .45 caliber handgun located between the

legs of" -- and it says Tim Gailey, but it's Chris Gailey,

correct?

A.A.A.A. I'm sorry about that.  Yes.

Q.Q.Q.Q. And what is significant about that to you?

A.A.A.A. Well, this was the weapon that was reported to

have been Mr. Gailey's.  Its location was somewhat unique.

You almost couldn't see it depending on your perspective of

it.  It was almost -- it was between his legs and kind of

between his feet, which almost indicates -- you drop almost

straight on top of it potentially when you got shot.  That

could have happened that way.  I've seen that before.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the witness,

Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes.

Q.Q.Q.Q. Mr. Parker, I'm handing you what I've marked for

identification as State's Exhibit Number 54.

What does that appear to be a picture of?

A.A.A.A. This is the .45 caliber -- silver .45 caliber

handgun between the legs and feet of Christopher Gailey.

Q.Q.Q.Q. And is there anything significant about that

particular handgun?

A.A.A.A. In its state there that you can see?  Is that
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what --

No.

Q.Q.Q.Q. Okay.  I think you can see it between Gailey's

feet, essentially; is that correct?

A.A.A.A. Uh-huh.

THE COURT:THE COURT:THE COURT:THE COURT:  Try to say "yes."

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  I'm sorry, Your Honor.  Yes.

THE COURT:THE COURT:THE COURT:THE COURT:  Thank you.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  That was a "yes."

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the witness,

Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

Q.Q.Q.Q. Mr. Parker, I'm handing you what's been marked for

identification as State's Exhibit Number 55.

Will you please review that.

Does that appear to be a little farther-out

picture of Gailey's legs, in fact, showing the bottom of his

torso and at least one of his pockets; is that right?

A.A.A.A. It does, yes.

Q.Q.Q.Q. Okay.  And is there anything significant to you

about that pocket?

A.A.A.A. Yeah.  It is commonplace -- when we work

homicides, if robbery is a potential motive, we do see where

pockets get turned inside -- turned inside out, where

someone is looking for something.
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Q.Q.Q.Q. And what does that pocket appear to you to be in

that photograph?

A.A.A.A. It's partially turned out.

Q.Q.Q.Q. Okay.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the witness,

Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

Q.Q.Q.Q. Mr. Parker, I'm handing you what I've marked for

identification as State's Exhibit 56.

Could you please review that.

Does that appear to be a picture of Gailey's pants

and his pocket as it appeared out there at the scene?

A.A.A.A. Yes.  I believe this is his right hand and right

hip, and his pocket is slightly pulled out.

Q.Q.Q.Q. Okay.  And that pocket is pulled out as well; is

that correct?

A.A.A.A. Yes, slightly.

Q.Q.Q.Q. Could you please look at both of those exhibits

that I just handed you, State's 55 and State's 56.

Does it appear -- in those two, we've got both

pockets, both the left pocket and the right pocket?

A.A.A.A. It does.

Q.Q.Q.Q. And did each of those pockets appear to be at

least partially turned out to you?

A.A.A.A. I would agree with that.  Yes, they do.
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Q.Q.Q.Q. And what does that mean to you?

A.A.A.A. That there is the potential that someone was --

went through his pockets, at least some -- partially, to see

what was present.

Q.Q.Q.Q. And did you see any other items around the scene

that may indicate that somebody went through his pockets?

A.A.A.A. Yes.

Q.Q.Q.Q. What did you see?

A.A.A.A. There were some .45 caliber cartridges that were,

as I recall, directly on the ground underneath his left

pocket or left hip area that had the potential to have

fallen out of his pocket.

Q.Q.Q.Q. All right.  Any other items that you saw that may

have had the potential to fall out of his pocket?

A.A.A.A. No.

Q.Q.Q.Q. Okay.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the witness,

Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

Q.Q.Q.Q. Was there also a drink bottle found out there

somewhere?

A.A.A.A. There was.

Q.Q.Q.Q. Mr. Parker, I'm handing you what I've marked for

identification as State's Exhibit Number 57.

Does that appear to be a photograph of that drink
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bottle?

A.A.A.A. It does.

Q.Q.Q.Q. And I know I'm jumping ahead a little bit.

But you've got it noted on page 6 of your report

as an All Sport 32-ounce drink bottle; is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  What did you find significant about this

and the processing of it?

A.A.A.A. Nothing.  It was done as you normally would do a

sequential latent fingerprint processing.  And there were no

latent fingerprints developed.

Q.Q.Q.Q. Okay.  So they checked that for prints, and no

prints were developed?

A.A.A.A. That's correct.

THE COURT:THE COURT:THE COURT:THE COURT:  I'm going to stop you there.

Thank you, sir.  You may step down.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Thank you, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  All right.  We will take the lunch

recess until 2:00 p.m.

(Recess.)

THE COURT:THE COURT:THE COURT:THE COURT:  Good afternoon, everyone.

The record will reflect the defendant is present

in the courtroom with his attorneys.

Is there anything before we resume from either

side?
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 11 2 : 2 8

 21 2 : 2 8

 31 2 : 2 8

 41 2 : 2 8

 51 2 : 2 8

 61 2 : 2 8

 71 2 : 2 8

 81 2 : 2 8

 91 2 : 2 8

101 2 : 2 8

111 2 : 2 9

121 2 : 2 9

131 2 : 2 9

141 2 : 2 9

151 2 : 2 9

161 2 : 2 9

171 2 : 2 9

181 2 : 2 9

191 2 : 2 9

20

210 1 : 5 9

220 2 : 0 0

230 2 : 0 0

240 2 : 0 0

250 2 : 0 0
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MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  No, Your Honor.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Nothing from Mr. Allen, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  The witness will please return to the

stand.  And recall that you are still under oath.

State may proceed.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Thank you, Your Honor.

Q.Q.Q.Q. Mr. Parker, if we can back up a little bit.  

I've been asking quickly about these items, but I

want to back up to page 3 of your report.  And that's

State's Exhibit 92.  If you can look at page 3.

I'm going to go through the list of items

individually.  And rather than have you explain, all I'm

going to ask you questions about, what was sent off for

testing and what the results were.

A.A.A.A. Okay.

Q.Q.Q.Q. So with the first item, gunshot residue kit from

the hands of Mr. Gailey.  They were sent off to the crime

lab; is that correct?

A.A.A.A. That is correct.

Q.Q.Q.Q. And what were the results?

A.A.A.A. The final analysis was inconclusive.

Q.Q.Q.Q. Then a folding knife located on top of the black

bag, did that go for analysis?

A.A.A.A. It did.

Q.Q.Q.Q. And what were the results?

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 2 : 0 0

 20 2 : 0 0

 30 2 : 0 0

 40 2 : 0 0

 50 2 : 0 0

 60 2 : 0 0

 70 2 : 0 0

 80 2 : 0 0

 90 2 : 0 0

100 2 : 0 0

110 2 : 0 1

120 2 : 0 1

130 2 : 0 1

140 2 : 0 1

150 2 : 0 1

160 2 : 0 1

170 2 : 0 1

180 2 : 0 1

190 2 : 0 1

200 2 : 0 1

210 2 : 0 1

220 2 : 0 1

230 2 : 0 1

240 2 : 0 1

250 2 : 0 1
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A.A.A.A. It was tested with fenethylline and Takayama

for -- for DNA for potential blood, and that was positive.

Then it was tested for fingerprints using

sequential methods, and the results were -- prints were

developed.  But those prints were not of value for

identification purposes.

Q.Q.Q.Q. And the next item, we have the AMT silver-in-color

.45 caliber handgun.  Was that sent off?

A.A.A.A. It was.

Q.Q.Q.Q. And what were the results?

A.A.A.A. No prints were developed.

Q.Q.Q.Q. And then there's an AMT magazine containing

five cartridges of .45 caliber ammunition.  Was that sent

off?

A.A.A.A. It was, yes.

Q.Q.Q.Q. And what were the results?

A.A.A.A. There were no prints developed.

Q.Q.Q.Q. And then the one fired .45 caliber cartridge

casing.  Did that go to the lab?

A.A.A.A. It did.

Q.Q.Q.Q. What were the results?

A.A.A.A. No prints developed.

Q.Q.Q.Q. And I have a hair collected from the number 8 or

left middle finger of Chris Gailey.  Did that go off to the

lab?

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 2 : 0 1

 20 2 : 0 1

 30 2 : 0 1

 40 2 : 0 1

 50 2 : 0 1

 60 2 : 0 1

 70 2 : 0 1

 80 2 : 0 1

 90 2 : 0 2

100 2 : 0 2

110 2 : 0 2

120 2 : 0 2

130 2 : 0 2

140 2 : 0 2

150 2 : 0 2

160 2 : 0 2

170 2 : 0 2

180 2 : 0 2

190 2 : 0 2

200 2 : 0 2

210 2 : 0 2

220 2 : 0 2

230 2 : 0 2

240 2 : 0 2

250 2 : 0 2
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A.A.A.A. It did.

Q.Q.Q.Q. What were the results?

A.A.A.A. Results were it was hair from a Caucasian; it was

a body hair, but it wasn't suitable for any further

analysis.

Q.Q.Q.Q. When you say not suitable for further analysis,

does that mean hair analysis?

A.A.A.A. I'm assuming so.

Q.Q.Q.Q. Okay.  And then 11 .45 caliber cartridges.  Did

those go off to the lab?

A.A.A.A. They did.

Q.Q.Q.Q. And what were the results?

A.A.A.A. No prints were developed.

Q.Q.Q.Q. We've got two gym bags and a tin container.  Did

those go off to the crime lab?

A.A.A.A. They did.

Q.Q.Q.Q. What were the results?

A.A.A.A. They were sent for the presence of controlled

substances with no controlled substances detected.

Q.Q.Q.Q. And the next, All Sport 32-ounce drink bottle; is

that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. Did that go to the lab for testing?

A.A.A.A. It did.

Q.Q.Q.Q. What were the results?

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 2 : 0 2

 20 2 : 0 2

 30 2 : 0 2

 40 2 : 0 2

 50 2 : 0 2

 60 2 : 0 2

 70 2 : 0 2

 80 2 : 0 2

 90 2 : 0 2

100 2 : 0 2

110 2 : 0 2

120 2 : 0 2

130 2 : 0 2

140 2 : 0 3

150 2 : 0 3

160 2 : 0 3

170 2 : 0 3

180 2 : 0 3

190 2 : 0 3

200 2 : 0 3

210 2 : 0 3

220 2 : 0 3

230 2 : 0 3

240 2 : 0 3

250 2 : 0 3
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A.A.A.A. No prints were developed.

Q.Q.Q.Q. And then five spent 12-gauge shotgun shells and a

number of live shot shells and black belt clip, handgun

holster.  Did those go to the State Crime Lab?

A.A.A.A. Says no analysis performed on the spent shot

shells, live shot shells, or holster.

Q.Q.Q.Q. And then the black shirt, was any analysis

performed on that?

A.A.A.A. No.

Q.Q.Q.Q. And then on the next page, black handgun magazine.

Any analysis?

A.A.A.A. None.

Q.Q.Q.Q. All right.  Now, if we can go to the -- I think we

finished up last with the pockets and the handgun there on

the scene.

You had next an AMT magazine containing

five cartridges of .45 caliber ammunition on page 4.  Did

you see any significance to those?

A.A.A.A. Would you repeat the question, please?

Q.Q.Q.Q. Yes, sir.

On page 4 of your report, it has AMT magazine

containing five cartridges of .45 caliber ammunition.

Now, we went over the results of everything and

whether anything went to testing.  No prints were developed

from these.

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 2 : 0 3

 20 2 : 0 3

 30 2 : 0 3

 40 2 : 0 3

 50 2 : 0 3

 60 2 : 0 3

 70 2 : 0 3

 80 2 : 0 3

 90 2 : 0 3

100 2 : 0 3

110 2 : 0 3

120 2 : 0 3

130 2 : 0 3

140 2 : 0 4

150 2 : 0 4

160 2 : 0 4

170 2 : 0 4

180 2 : 0 4

190 2 : 0 4

200 2 : 0 4

210 2 : 0 4

220 2 : 0 4

230 2 : 0 4

240 2 : 0 4

250 2 : 0 4
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Did these have any evidentiary value, or did

they -- did they -- did you use them to evaluate the

evidence in this case?

A.A.A.A. Well, they were part of it, yes.

Q.Q.Q.Q. Okay.  And did you see anything of significance in

those?

A.A.A.A. No.

Q.Q.Q.Q. Then the next one is one fired .45 caliber

cartridge casing.

Could you please tell us about that, what you

recall.

A.A.A.A. So that was processed as well.  There were no

prints developed.  That's the cartridge casing that I

believe was inside the .45 caliber.

Q.Q.Q.Q. And it was -- where was it lodged?

A.A.A.A. It was lodged in the chamber like a misfeed.

Q.Q.Q.Q. In other words, somebody could have fired it, and

it'd been lodged in the chamber?

A.A.A.A. Correct.

Q.Q.Q.Q. Okay.  And do you have any information to indicate

to you whether it was fired there at the scene or fired

elsewhere? 

A.A.A.A. Not -- no.  I mean, it could have been fired at

either place.  Likely, the scene.

But there were statements that were previously

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 2 : 0 4

 20 2 : 0 4

 30 2 : 0 4

 40 2 : 0 4

 50 2 : 0 4

 60 2 : 0 4

 70 2 : 0 4

 80 2 : 0 4

 90 2 : 0 5

100 2 : 0 5

110 2 : 0 5

120 2 : 0 5

130 2 : 0 5

140 2 : 0 5

150 2 : 0 5

160 2 : 0 5

170 2 : 0 5

180 2 : 0 5

190 2 : 0 5

200 2 : 0 5

210 2 : 0 5

220 2 : 0 5

230 2 : 0 5

240 2 : 0 5

250 2 : 0 5
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introduced about that gun had problems with misfires and

jamming.  So it could have been before, but I think it

likely was from the scene.

Q.Q.Q.Q. And was there a magazine in that weapon when it

was collected?

A.A.A.A. Yes.

Q.Q.Q.Q. And what capacity was that magazine?

A.A.A.A. Five.

Q.Q.Q.Q. And was the magazine full?

A.A.A.A. It was.

Q.Q.Q.Q. So full five rounds, live rounds; is that correct?

A.A.A.A. Correct.

Q.Q.Q.Q. And then there was one in the chamber, a spent

shell casing; is that correct?

A.A.A.A. Correct.

Q.Q.Q.Q. How could something like that happen?

A.A.A.A. Well, it's commonplace for you to load your

magazine completely full and put the magazine in the gun and

chamber a round, drop the magazine, and then put another

round in the magazine so that you're topped off, is what

it's called.  There's five in the magazine and one in the

chamber.

Q.Q.Q.Q. Okay.  So you can carry a gun around with five in

the magazine and one in the chamber even though the magazine

only holds five; is that correct?

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 2 : 0 5

 20 2 : 0 5

 30 2 : 0 5

 40 2 : 0 5

 50 2 : 0 5

 60 2 : 0 5

 70 2 : 0 5

 80 2 : 0 5

 90 2 : 0 5

100 2 : 0 6

110 2 : 0 6

120 2 : 0 6

130 2 : 0 6

140 2 : 0 6

150 2 : 0 6

160 2 : 0 6

170 2 : 0 6

180 2 : 0 6

190 2 : 0 6

200 2 : 0 6

210 2 : 0 6

220 2 : 0 6

230 2 : 0 6

240 2 : 0 6

250 2 : 0 6
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A.A.A.A. That's correct.

Q.Q.Q.Q. Okay.  And I presume there's a safety on the

weapon?

A.A.A.A. I don't know the answer to that.

Q.Q.Q.Q. Okay.  All right.  And did you find that

significant -- or any reason that's significant?

A.A.A.A. That there's no safety or --

Q.Q.Q.Q. No.  About the -- about the one round in the

chamber.

A.A.A.A. No.  That's -- people that like guns, they like to

have 'em at full capacity, so that's really not significant

to me.

Q.Q.Q.Q. And then on the next page, page 5 of your report,

you've got "Hair collected from the number 8 or left middle

finger of Christopher Gailey."

And that was sent off for testing -- for hair

testing; is that correct?

A.A.A.A. Yes.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Okay.  And may I approach the

witness, Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

Q.Q.Q.Q. Mr. Parker, I'm handing you what I've marked for

identification as State's Exhibit Number 58.

Could you please identify that exhibit.

Does that appear to be a photograph of the hair on

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 2 : 0 6

 20 2 : 0 6

 30 2 : 0 6

 40 2 : 0 6

 50 2 : 0 6

 60 2 : 0 6

 70 2 : 0 6

 80 2 : 0 6

 90 2 : 0 6

100 2 : 0 6

110 2 : 0 7

120 2 : 0 7

130 2 : 0 7

140 2 : 0 7

150 2 : 0 7

160 2 : 0 7

170 2 : 0 7

180 2 : 0 7

190 2 : 0 7

200 2 : 0 7

210 2 : 0 7

220 2 : 0 7

230 2 : 0 7

240 2 : 0 7

250 2 : 0 7
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Gailey's hand?

A.A.A.A. Yes.

Q.Q.Q.Q. Where is it located?

A.A.A.A. It's in the left middle finger, or finger

number 8.

Q.Q.Q.Q. Okay.  And where exactly is it located on that

finger?

A.A.A.A. It appears to be on or under the nail.

Q.Q.Q.Q. Okay.  Could be on, could be under the nail from

that photograph; is that correct?

A.A.A.A. Appears to be a little of both.

Q.Q.Q.Q. And you heard testimony -- before I asked you

testimony about any evidence about a physical altercation;

is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. And you didn't see any evidence of a physical

altercation?

A.A.A.A. I mean -- correct.

Q.Q.Q.Q. Next would be the 40 -- 11 .45 caliber cartridges

that were collected at the scene.  And I think those were in

the photograph of where the flashlight was, State's

Exhibit 50.

Do you recall anything unique or interesting about

those?

A.A.A.A. Not -- other than we weren't sure where they came

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 2 : 0 7

 20 2 : 0 7

 30 2 : 0 7

 40 2 : 0 7

 50 2 : 0 8

 60 2 : 0 8

 70 2 : 0 8

 80 2 : 0 8

 90 2 : 0 8

100 2 : 0 8

110 2 : 0 8

120 2 : 0 8

130 2 : 0 8

140 2 : 0 8

150 2 : 0 8

160 2 : 0 8

170 2 : 0 8

180 2 : 0 8

190 2 : 0 8

200 2 : 0 8

210 2 : 0 8

220 2 : 0 8

230 2 : 0 8

240 2 : 0 8

250 2 : 0 8
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from, potentially the pocket.  But there was also a red

zippered pouch that had cartridges, live cartridges in it as

well, so it could have come from there.

Q.Q.Q.Q. Okay.  And there's no indication what that

physical evidence -- where exactly it came from?

A.A.A.A. It would -- there would be no way to definitively

know that.

Q.Q.Q.Q. And then the next is two gym bags and a tin

container.

Are either one of those gym bags the one that the

knife was on top of?

A.A.A.A. Yes.

Q.Q.Q.Q. And next, I've got the 32-ounce drink bottle.

Was there anything significant out there at the

scene that you noted about that in particular?

A.A.A.A. Not really, no.

Q.Q.Q.Q. In fact, in the picture, it's kind of crushed up

and underneath the hand of Christopher Gailey; is that

correct?

A.A.A.A. Yes.

Q.Q.Q.Q. So it was not in his hand, recovered in his hand,

was it?

A.A.A.A. It was not.

Q.Q.Q.Q. Okay.  But underneath and in a crushed condition?

A.A.A.A. Yes.  It's commonplace on scenes where there will

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 2 : 0 8

 20 2 : 0 8

 30 2 : 0 8

 40 2 : 0 8

 50 2 : 0 9

 60 2 : 0 9

 70 2 : 0 9

 80 2 : 0 9

 90 2 : 0 9

100 2 : 0 9

110 2 : 0 9

120 2 : 0 9

130 2 : 0 9

140 2 : 0 9

150 2 : 0 9

160 2 : 0 9

170 2 : 0 9

180 2 : 0 9

190 2 : 0 9

200 2 : 0 9

210 2 : 0 9

220 2 : 0 9

230 2 : 0 9

240 2 : 0 9

250 2 : 0 9
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be litter that's in or about the body that may or may not

have anything to do with anything.  But because we don't

know that, in many instances, it's collected.  And in this

case, it was, and processed.

Q.Q.Q.Q. And this is out in the Uwharrie Forest on a path

that people travel?

A.A.A.A. We know -- I know that four-wheelers go on them,

but I've never been there so I don't know the lay of the

land.  I apologize.

Q.Q.Q.Q. No.  But it's possible at crime scenes there may

be trash out there that has nothing to do with the case?

A.A.A.A. Oftentimes, that's the case.

Q.Q.Q.Q. Okay.  And your next item is five spent 12-gauge

shotgun shells, and a number of live shot shells, and black

belt clip handgun holder; is that correct?

A.A.A.A. Yes.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the witness,

Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

Q.Q.Q.Q. Mr. Parker, I'm going to hand you what I've marked

for identification as State's Exhibit 59.  

Ask you to take a look at that exhibit.

Does that appear to be a photograph of some of the

shotgun -- spent shotgun shells?

A.A.A.A. Yes.

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 2 : 0 9

 20 2 : 0 9

 30 2 : 1 0

 40 2 : 1 0

 50 2 : 1 0

 60 2 : 1 0

 70 2 : 1 0

 80 2 : 1 0

 90 2 : 1 0

100 2 : 1 0

110 2 : 1 0

120 2 : 1 0

130 2 : 1 0

140 2 : 1 0

150 2 : 1 0

160 2 : 1 0

170 2 : 1 0

180 2 : 1 0

190 2 : 1 0

200 2 : 1 1

210 2 : 1 1

220 2 : 1 1

230 2 : 1 1

240 2 : 1 1

250 2 : 1 1
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Q.Q.Q.Q. Approximately how many are pictured in that

picture?

A.A.A.A. I believe there's four.

Q.Q.Q.Q. Okay.  And in addition to that picture, there's

other pictures of the scene; is that correct?

A.A.A.A. Correct.

Q.Q.Q.Q. This is a close-up picture of the four shotgun

shells; is that correct?

A.A.A.A. That is correct.

Q.Q.Q.Q. And I'm going to hand you what I've marked for

identification as State's Exhibit Number 60.

Ask you to please take a look at that exhibit.

Does that appear to be a photograph of that black

belt -- no, not the holster, but the magazine; is that

correct?

A.A.A.A. Yes, it is.

Q.Q.Q.Q. And that particular magazine, that magazine was

found out there on the ground?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  That's not the one that was in the .45?

A.A.A.A. It is not, no.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, may I approach the clerk

to collect State's Exhibit 22?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

Q.Q.Q.Q. Mr. Parker -- 

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 2 : 1 1

 20 2 : 1 1

 30 2 : 1 1

 40 2 : 1 1

 50 2 : 1 1

 60 2 : 1 1

 70 2 : 1 1

 80 2 : 1 1

 90 2 : 1 1

100 2 : 1 1

110 2 : 1 1

120 2 : 1 1

130 2 : 1 1

140 2 : 1 2

150 2 : 1 2

160 2 : 1 2

170 2 : 1 2

180 2 : 1 2

190 2 : 1 2

200 2 : 1 2

210 2 : 1 2

220 2 : 1 2

230 2 : 1 2

240 2 : 1 2

250 2 : 1 3
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MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the witness,

Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

Q.Q.Q.Q. Mr. Parker, I'm handing you what I've marked for

identification as State's Exhibit Number 22.

Would you please take a look at that exhibit.

What does that appear to be a picture of?

A.A.A.A. This is a black shirt, and there's a rock lying on

top of the shirt.

Q.Q.Q.Q. And does that appear to be a picture of the shirt

that was found out there at the scene?

A.A.A.A. It does.

Q.Q.Q.Q. And Christopher Gailey was not wearing a shirt out

there at the scene when they found his body; is that

correct?

A.A.A.A. That is correct.

Q.Q.Q.Q. Can you please describe the way that shirt looks.

Where is it located?

A.A.A.A. It's just probably maybe five feet away from

Mr. Gailey.  Kind of wadded up a little bit, just in kind of

a crescent shape.

Q.Q.Q.Q. Okay.  And is there something on top of it?

A.A.A.A. There is.

Q.Q.Q.Q. What's on top of it?

A.A.A.A. It's a rock.

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 2 : 1 3

 20 2 : 1 3

 30 2 : 1 3

 40 2 : 1 3

 50 2 : 1 3

 60 2 : 1 3

 70 2 : 1 3

 80 2 : 1 3

 90 2 : 1 3

100 2 : 1 3

110 2 : 1 3

120 2 : 1 3

130 2 : 1 3

140 2 : 1 3

150 2 : 1 3

160 2 : 1 3

170 2 : 1 3

180 2 : 1 3

190 2 : 1 3

200 2 : 1 3

210 2 : 1 3

220 2 : 1 3

230 2 : 1 3

240 2 : 1 3

250 2 : 1 3
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Q.Q.Q.Q. Okay.  And can you, as a crime scene expert, know

how that rock came to be there?

A.A.A.A. Forensically, no.

Q.Q.Q.Q. Okay.  There's no forensic test you can do to tell

how a rock landed some place, is there?

A.A.A.A. No.

Q.Q.Q.Q. Okay.  You'd have to look at the narrative of the

story; is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  And in this case, did Vanessa Smith testify

that defendant crawled up on his belly and was throwing

rocks to see if Gailey was alive?

A.A.A.A. She did.

Q.Q.Q.Q. Okay.  And would a rock being on top of that

T-shirt in that condition, is that consistent with what

Vanessa Smith testified to?

A.A.A.A. Certainly.  That definitely could be an

explanation for this.

Q.Q.Q.Q. Okay.  And there could be other explanations; is

that correct?

A.A.A.A. Yes.  But I would say that's probable.  I can't

really think of any other way that is probable.  But there

are other ones that are possible.

Q.Q.Q.Q. Just looking at the way that T-shirt is, does that

appear to have been laid over some other kind of rock

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 2 : 1 3

 20 2 : 1 4

 30 2 : 1 4

 40 2 : 1 4

 50 2 : 1 4

 60 2 : 1 4

 70 2 : 1 4

 80 2 : 1 4

 90 2 : 1 4

100 2 : 1 4

110 2 : 1 4

120 2 : 1 4

130 2 : 1 4

140 2 : 1 4

150 2 : 1 4

160 2 : 1 4

170 2 : 1 4

180 2 : 1 4

190 2 : 1 4
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carefully and then a rock put on top of it to hold it in

place?

A.A.A.A. No.

Q.Q.Q.Q. Okay.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the witness,

Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes.

Q.Q.Q.Q. Mr. Parker, I'm handing you what's been marked for

identification as State's Exhibit Number 61.

Would you please look at that exhibit.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the witness again,

Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes.

Q.Q.Q.Q. Mr. Parker, I'm showing you what I've marked for

identification already as State's Exhibit 24.

Would you please take a look at that exhibit as

well.

With regard to State's Exhibit 61, does that

appear to be a picture of Christopher Gailey's right leg out

there at the scene with the pants rolled up?

A.A.A.A. No.  It's not at the scene.  This is a picture of

his right leg, but this appears to be probably at autopsy.

Q.Q.Q.Q. At autopsy.

And the pant leg is rolled up in that picture; is

that correct?
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A.A.A.A. Yes.

Q.Q.Q.Q. And the next picture, State's Exhibit Number 24,

is that a photograph of Christopher Gailey's right leg again

and the wound thereto with the pants removed?

A.A.A.A. I don't think I've seen this photograph until now.

But there is definitely consistencies between the previous

photograph and this photograph.

Q.Q.Q.Q. Does that appear to show -- both of those shots

show Christopher Gailey's leg and where the buckshot appears

to be in the leg?

A.A.A.A. It does, but it's not buckshot.  This appears to

be birdshot.

Q.Q.Q.Q. Oh, excuse me.  Birdshot.  

So shot in the knee with birdshot; is that

correct?

A.A.A.A. Correct.

Q.Q.Q.Q. Okay.  And can you see little holes where the

birdshot went in?

A.A.A.A. Yes, you can.

Q.Q.Q.Q. And one large wound; is that correct?

A.A.A.A. Correct.

Q.Q.Q.Q. So is that consistent with Dr. Butts's testimony

that the shot with the birdshot came from some distance away

and had time to spread?

A.A.A.A. Yes.
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Q.Q.Q.Q. Okay.  And with that -- the way that buckshot --

and the way Dr. Butts testified to it about the birdshot --

excuse me -- about the birdshot going up the leg, with the

birdshot going up the leg, what position would you expect

the victim to be in when that buckshot -- or birdshot is

going up the leg?

A.A.A.A. It makes the most sense to me and probable that

Mr. Gailey's on his back with his knee bent up to get that

trajectory and angle to travel from the knee up toward the

groin area.  That's a difficult -- it's an angle that I

frankly don't know that I've ever seen, but it does indicate

potentially that he's on his back with his knee slightly

bent.

Q.Q.Q.Q. Now, did you -- in reviewing the pictures of

Christopher Gailey's pants, those pockets of his, do they

appear to be turned out to you partially?

A.A.A.A. Partially, yes.

Q.Q.Q.Q. What does that mean to you?

A.A.A.A. As I indicated earlier, it is common to see that

in homicide cases where there's a robbery or someone's

trying to take something, you do see the pockets turned

inside out either completely or partially.

Q.Q.Q.Q. And with regard to the 12 spent shotgun shells,

what kind of actions do shotguns have or usually have?

A.A.A.A. 12 spent shotgun shells?

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 2 : 1 7

 20 2 : 1 7

 30 2 : 1 7

 40 2 : 1 7

 50 2 : 1 7

 60 2 : 1 7

 70 2 : 1 8

 80 2 : 1 8

 90 2 : 1 8

100 2 : 1 8

110 2 : 1 8

120 2 : 1 8

130 2 : 1 8

140 2 : 1 8

150 2 : 1 9

160 2 : 1 9

170 2 : 1 9

180 2 : 1 9

190 2 : 1 9

200 2 : 1 9

210 2 : 1 9

220 2 : 1 9

230 2 : 1 9

240 2 : 1 9

250 2 : 1 9



Page 1088

Andy Parker - Direct Examination by Mr. Vlahos

Q.Q.Q.Q. Sorry.  The 12-gauge shotgun shells, the five

spent shotgun shells.  

Now, were they 12-gauge?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  Are you familiar with 12-gauge shotguns?

A.A.A.A. Sure.

Q.Q.Q.Q. What type of actions do they usually have?

A.A.A.A. You can have a pump; you can have semiautomatic;

you can even have a bolt action, that's a single shot.

Q.Q.Q.Q. And is anything significant to you about that?

A.A.A.A. Well, with a pump or semiautomatic, you can

rapidly fire those.  I would say the semiautomatic quicker;

the pump, a little slower but still rapid.

And the bolt action is one shot ejected, manually

reload it and close the bolt, and then fire again.  That

would be very unlikely in this scenario.

Q.Q.Q.Q. So there are shotguns out there either -- the

first two that you mentioned that you can fire in rapid

succession; is that correct?

A.A.A.A. Sure.

Q.Q.Q.Q. Now I'd like to ask you some questions about

witness testimony that you reviewed and how it fits with the

crime scene.

First, do you recall reviewing the trial testimony

of Jeffery Lence Page in this case?
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A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  And did you consider Mr. Page's trial

testimony when forming your opinions in this case?

A.A.A.A. I did.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the witness,

Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

Q.Q.Q.Q. Mr. Parker, I'm handing you what's been previously

marked as State's Exhibit 21.

Would you please take a look at that exhibit.

Does that appear to be the trial testimony of

Jeffery Lence Page, otherwise known as Cooter?

A.A.A.A. It does. 

Q.Q.Q.Q. And did Mr. Page describe buying a vehicle from

defendant?

A.A.A.A. He did.

Q.Q.Q.Q. And what vehicle did he describe buying from

defendant?

A.A.A.A. It was Mr. Gailey's truck.

Q.Q.Q.Q. Okay.  And did he describe where he bought it

from?

A.A.A.A. Yes.  He got it from Mr. Allen.

Q.Q.Q.Q. Okay.  And did he describe a party down in

Shallotte, North Carolina?

A.A.A.A. He talked about it some, yes.
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Q.Q.Q.Q. I'm going to take you to page 1788 of that exhibit

that you've got there.

On page 1788, starting about line 14 and going

down to the bottom of that page.

A.A.A.A. Okay.

Q.Q.Q.Q. It's starting at line 13.

"Question:  Okay.  And what were you doing down

there?"

"Answer:  We was going to -- they call him Spider,

but his name's Jeff Brantley.  We was going to Cherry Grove

Beach."

A.A.A.A. You said starting at 1788, starting at 13?

Q.Q.Q.Q. Wait a minute.  

THE COURT:THE COURT:THE COURT:THE COURT:  1778.

Q.Q.Q.Q. 1778.

A.A.A.A. Sorry about that.

Okay.  I'm with you.

Q.Q.Q.Q. On 1778, does it state on line 13 the question:  

"Okay.  And what were you doing down there?"

"Answer:  We was going to -- they call him Spider,

but his name's Jeff Brantley.  We was going to Cherry Grove

Beach.  We was going to stop by his house for a little bit

for a cookout."

"Question:  Okay.  And did you get there on

Saturday, July 11th?"

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 2 : 2 3

 20 2 : 2 3

 30 2 : 2 3

 40 2 : 2 4

 50 2 : 2 4

 60 2 : 2 4

 70 2 : 2 4

 80 2 : 2 4

 90 2 : 2 4

100 2 : 2 4

110 2 : 2 4

120 2 : 2 4

130 2 : 2 4

140 2 : 2 4

150 2 : 2 4

160 2 : 2 4

170 2 : 2 4

180 2 : 2 4

190 2 : 2 4

200 2 : 2 4

210 2 : 2 4

220 2 : 2 5

230 2 : 2 5

240 2 : 2 5

250 2 : 2 5



Page 1091

Andy Parker - Direct Examination by Mr. Vlahos

"Answer:  Yes, ma'am."

"Question:  All right.  I'm sorry.  July 10th."

"Answer:  10th.  Okay."

"Question:  Okay.  Thank you.  And when you got to

Jeff Brantley's, who else was there that you remember?"

"Answer:  Jeff, his wife, and Vanessa and

Scott Allen."

Is that what it shows?

A.A.A.A. It does.

Q.Q.Q.Q. So on July the 10th, Mr. Page is recalling that's

when he saw Vanessa Smith and Scott Allen at Jeff Brantley's

house in Shallotte; is that correct?

A.A.A.A. Correct.

Q.Q.Q.Q. And continuing on with line 25.

"Question:  Okay.  Did you know Vanessa?"

Is that what it says?

A.A.A.A. It does.

Q.Q.Q.Q. And if you'll flip over to the next page, 1779,

I'm going to start at line 1 and go down to line 20.

"Answer:  I knew her a long time ago.  I mean,

I've seen her around.  And she was from Stanly County.  But

I hadn't seen her in a long time."

"Question:  But you recognized her when she came

in; is that right?"

"Answer:  Yes, ma'am."
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"Question:  And did you know Scott?"

"Answer:  No, ma'am, I didn't know Scott."

"Question:  All right.  So did Scott come there

with Vanessa?"

"Answer:  Yes, ma'am."

"Question:  Okay.  But you hadn't met him before;

is that right?"

"Answer:  No, ma'am."

"Question:  All right.  Do you remember if anybody

else was there other than the people you just named?"

"Answer:  Spider and his wife and son."

"Question:  Okay."

"Answer:  Yeah."

"Question:  And y'all were having a cookout?"

"Answer:  Right."

"Question:  Okay.  Do you know how Scott and

Vanessa got there?"

"Answer:  In a white GMC pickup truck."

Is that what it says?

A.A.A.A. It does.

Q.Q.Q.Q. And is that consistent with the description of

Mr. Gailey's truck?

A.A.A.A. Yes.

Q.Q.Q.Q. And then flipping to the next page, page 1780,

1780.
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I'm going to ask you to look at page -- on

page 1780, starting at line 13.  Okay?  And there's a

question by Ms. Allen.

"Now, Mr. Page, did you have any conversation with

Scott Allen?"

"Answer:  Well, it was in the living room.  I

never really had no conversation with him, but he was

talking about, you know, the thing that he had done.  You

know, I really didn't believe him, but he said he had shot a

fella."

"Question:  Okay."

"Answer:  And he didn't say no name, but he shot

him with a shotgun."

"Question:  Okay."

"Answer:  Up at Uwharrie."

"Question:  In the forest?"

"Answer:  Yes, ma'am."

Is that what it says?

A.A.A.A. It does.

Q.Q.Q.Q. And then on the next page, it starts from line 1.  

"Question:  And what did he say to you about the

truck?"

"Answer:  He said that he took the -- that he

wanted to sell the truck and that he had -- what he'd said,

that Vanessa had taken the truck and she was driving down
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the road because undoubtedly this fellow did not die

instantly that he had shot."  

Is that what it says?

A.A.A.A. It does.

Q.Q.Q.Q. And further down, starting on line 9 by Ms. Allen.

"Question:  Okay.  Just tell us what Mr. Allen

said about that."

"Answer:  Well, he had Vanessa to ride till

daylight and come back and pick him up."

"Question:  Did he say anything else about when he

shot the boy?"

"Answer:  Well, he said that he heard the boy

groaning.  And he also stated that he would throw a rock.

And when that rock would hit the ground, the fellow thought

that it was him and the fellow had a gun undoubtedly and

went to shoot him, and that's why Scott was scared to go

near him because the fellow had a gun."

Is that what it says?

A.A.A.A. It does.

Q.Q.Q.Q. And then:  

"Question:  All right.  Now, tell us what went on

with the truck while you were there at Spider's house."

"Answer:  Well, he has to sell it and I did buy

it."

"Question:  Yes, sir.  And what was the asking
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price for the truck?"

"Answer:  It was $800."

Is that what it says?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  Then starting at the bottom at line 25,

going onto the next page.

"Question:  Okay.  And that was a 1998 GMC?"

"Answer:  Yes, ma'am."

"Question:  And it was a special truck, wasn't

it?"

"Answer:  Yeah.  It was cut lower down and

everything, tinted windows."

"Question:  Okay.  Now, was $800 a good deal for

that truck?"

"Answer:  Well, I thought it was a really good

deal."  

Is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  Now, if you go with me and skip to

page 1784, 1784.

Starting on line 19, on line 19.  And we're going

to go over to the next page to line 3.  Starting on line 19.

"Question:  Okay.  Before y'all come back, do you

remember what Scott Allen was talking about after you had

had the money transaction?"
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"Answer:  Well, he said that he was going to get

out of there, that he was going to go to Colorado."

"Question:  Okay.  Did he talk about why he shot

the boy in the woods?"

"Answer:  He said that the reason he shot that boy

because he thought that that boy was going to rat him off

because he was an escapee from Troy prison."  

Is that what it says?

A.A.A.A. It does.

Q.Q.Q.Q. Okay.  Do you see anything in that portion of the

testimony that I read that is inconsistent with the crime

scene that you reviewed?

A.A.A.A. No.  Actually, it's consistent with the crime

scene.

Q.Q.Q.Q. Okay.  Regarding the throwing of rocks, did you

see any evidence of that at the crime scene?

A.A.A.A. Oh, of course, yes.

Q.Q.Q.Q. What did you see?

A.A.A.A. That is a plausible explanation as to why the rock

came to rest on top of the shirt.  Frankly, if I was just on

the scene and had no knowledge of that, I would be

hard-pressed to figure out how it happened.  But this

explains it quite convincingly.

Q.Q.Q.Q. And if that's something that did not appear in the

local paper, would you expect anybody who had not been at
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the crime scene and seen that to know about it?

A.A.A.A. So I don't believe that that was in the local

paper.  And that is information that we hold back, that we

don't publish, we don't want people to know.  For this very

reason.  These intimate details of scenes, they can

determine which direction that you should potentially go.

And it appears that's exactly what happened here.

Q.Q.Q.Q. And you'd either have to talk to somebody who was

at the scene or be at the scene yourself to know those

intimate details; is that correct?

A.A.A.A. That's correct.

I might also inject, if you don't mind.  There's

consistency with Vanessa Smith's testimony and this as it

relates to Mr. Gailey moaning in pain.

Q.Q.Q.Q. And how so?  So I don't have to go through that

testimony too.

A.A.A.A. She mentioned that, and now he mentions that.  So

you have two people separate and apart that say the same

thing about the status of the victim potentially on the

scene.  And that's significant.  That -- in my mind, that

definitely corroborates potential testimony and information

as to maybe being true.

Q.Q.Q.Q. And the first one is coming from testimony from

Vanessa Smith on the stand; is that correct?

A.A.A.A. That is correct.
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Q.Q.Q.Q. And the second is Jeffery Page or Cooter

testifying to what the defendant, Scott Allen, told him?

A.A.A.A. Most certainly.

Q.Q.Q.Q. Now, did you see any other significant physical

items of information that stood out to you at the crime

scene?

A.A.A.A. Potentially the knife.  We touched on it a little

bit earlier.

Q.Q.Q.Q. And why is that?

A.A.A.A. Well, I don't believe -- I believe the knife came

into play later.  I alluded to -- you have two gentlemen

with guns and that probably didn't come out.  But as

Vanessa Smith mentioned in her testimony, that they moved

away from him, and then Mr. Allen crawled down and threw

rocks to see if Gailey was potentially still alive.

The fact that there's five spent shot shells on

the scene implies to me there's a good probability the

shotgun now is empty.  So now you don't have a functional

weapon, and you are aware that Mr. Gailey has a weapon.  You

don't know the status of him or the weapon.

In my mind, you don't want to go down toward the

victim, not knowing if he can hurt you with a weapon, with

the gun.  And the only potential weapon that you might have

left is a knife.  And you're throwing rocks potentially to

see if he's alive, to see if he moves, and then you go down
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there.

We see evidence of the pockets turned out, so we

see evidence potentially of a robbery that had to happen at

some point in time.

So in my mind, this knife comes into play after

the actual homicide occurs.  Whether he's alive still, don't

know.  He's likely unconscious, according to Dr. Butts.  He

said he could have been alive for several hours.  Does that

mean you moan?  I don't know.  Could you definitely be

gurgling?  Yes, you could be making sounds.  He's shot in

the chest.  And if he's alive for two hours, he's got to

breathe, but you've got issues with the lungs.  So that's a

possibility.

Q.Q.Q.Q. And what do you remember about Dr. Butts's

testimony about that, about how long Christopher Gailey

could have survived?

A.A.A.A. He said up to maybe a couple hours is my

recollection.  But he would be unconscious within several

minutes potentially is what I remember.

Q.Q.Q.Q. Okay.  He'd be unconscious within several minutes

and could last in an unconscious state for much longer than

that; is that correct?

A.A.A.A. According to Dr. Butts, correct.

Q.Q.Q.Q. Okay.  And with regard to -- so is what you're

telling me, that the knife could have been -- after the
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shooting, could have potentially been pulled out as a

possible weapon to use?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  And that -- would that be consistent with

the knife having blood on it if the person crawled down

there with the knife but found Gailey incapacitated?

A.A.A.A. Potentially, yes.  If -- you know, the pockets are

turned inside out, so there's evidence that someone touched

and manipulated the body which is bleeding.  Is there a

chance that you get transfer blood on your hands?

Absolutely.  And then could you have then touched that knife

and transferred that blood?  That is a possibility, yes.

Q.Q.Q.Q. Okay.  Now, was there anything else at the crime

scene that you found of interest or believed is important to

understanding what the testimony is in this case?

A.A.A.A. I think on scene and at autopsy, the presence of

the shot -- the wadding from the shotgun blast is still

inside of Mr. Gailey.  I think that that corroborates what

Vanessa Smith mentioned earlier about being, I think,

two feet away potentially from the victim when he was shot.

For the most part, you don't see wadding in

victims' bodies unless it's close range.  It's not -- when

it comes -- when you fire the weapon and the projectile or

projectiles -- whether it's buckshot or birdshot, they're

actually held in a cup if you will.  And when it leaves the
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barrel of the gun, the cup is not wadding.  It's not

aerodynamic.  It kind of opens up and stops, so it doesn't

usually travel very far.  

And the fact that it's still in his person is

significant to me in that it corroborates what Vanessa Smith

said as far as how far away he was from Gailey with that

first shot.  And, obviously, Dr. Butts found that wadding

inside of Mr. Gailey.

Q.Q.Q.Q. Was there anything else out at the crime scene

that we haven't covered yet that you found corroborated what

Vanessa Smith said?

A.A.A.A. Not that I can think of.

Q.Q.Q.Q. Okay.  Then, Mr. Parker, based on your review of

the physical evidence, witness testimony, and potential

witness statements in this case, have you formed an opinion

as to whether or not the killing of Christopher Gailey was

an intentional, premeditated, and deliberated murder?

A.A.A.A. I have.

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  Objection.  That's a legal

conclusion, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.

He may give his opinion.

Q.Q.Q.Q. And what is that opinion?

A.A.A.A. That it was deliberate.

Q.Q.Q.Q. And based on your review of the aforementioned
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materials, have you formed an opinion as to who murdered

Christopher Gailey?

A.A.A.A. Yes.

Q.Q.Q.Q. And what is your opinion?

A.A.A.A. Mr. Allen.

Q.Q.Q.Q. And who do you mean by that?  Full name.

A.A.A.A. Scott Allen.

Q.Q.Q.Q. Okay.  Thank you.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  No further questions at this time,

Your Honor.

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  No questions, Your Honor.  Thank

you.

THE COURT:THE COURT:THE COURT:THE COURT:  No questions?

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  (Shakes head.)

THE COURT:THE COURT:THE COURT:THE COURT:  Thank you, sir.  You may step down.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Thank you, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Mr. Vlahos, I'm going to ask you to

retrieve any exhibits that are not in evidence.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Yes, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  The ones that are in evidence go to

the clerk.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Yes, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Thank you.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  At this time, the state would seek to

introduce State's Exhibit 21, the testimony of
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Jeffery Lence Page;

State's Exhibit 22, which would be the photograph

of the black shirt;

State's Exhibit 24, which is a photo of injury to

Gailey's leg, pants removed;

State's Exhibit 49, photo of Gailey's body;

State's Exhibit 50, photo of flashlight;

State's Exhibit 51, photo of Gailey's back;

State's Exhibit 52, photo of black bag;

State's Exhibit 53, photo of folding knife on

black bag;

State's Exhibit 54 photo of .45 caliber handgun;

State's Exhibit 55, photo of Gailey's legs and

pocket; 

State's Exhibit 56, photo of Gailey's pocket.

That's State's Exhibit 56, photo of Gailey's pocket;

State's Exhibit 57, photo of drink bottle;

State's Exhibit 58, photo of hair on Gailey's

hand; 

State's Exhibit 59, photo of spent shotgun shells; 

State's Exhibit 60, photo of black handgun

magazine; 

State's Exhibit 61, photo of injury to Gailey's

leg, pants rolled up; 

State's Exhibit 62, autopsy report.
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THE COURT:THE COURT:THE COURT:THE COURT:  Any objection?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, I would just note, for

the record, that as to the photos in State's Exhibits 22,

24, 49 through 61, there are some photos in both of trial

counsels' files.  It's a bit difficult to tell due to

copying quality exactly what is what.  But it -- 

Trial counsel testified to viewing crime scene

photos at the Montgomery County Sheriff's Office.  I have

viewed the crime scene photos at the sheriff's office.  And

we have no reason to believe that trial counsel had not

viewed these photographs.

THE COURT:THE COURT:THE COURT:THE COURT:  All right.  Then State's Exhibits 21,

22, 24, 49, 50, 51, 52, 53, 54, 55, 56, 57, 58, 59, 60, 61,

and 62 are all received into evidence without objection.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the clerk, Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

State may call its next witness when ready.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Thank you, Your Honor.

Your Honor, state will call Mr. Scott MacFayden,

please.

THE COURT:THE COURT:THE COURT:THE COURT:  Come and be sworn, please.

SCOTT MACFAYDENSCOTT MACFAYDENSCOTT MACFAYDENSCOTT MACFAYDEN,,,, 

having having having having been first duly swornbeen first duly swornbeen first duly swornbeen first duly sworn, , , ,  

testified as follows:testified as follows:testified as follows:testified as follows: 

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:         I do.
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MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, just for the record, we

are releasing Mr. Gregg McCrary -- for the record, we are

releasing Mr. Gregg McCrary from his subpoena.

THE COURT:THE COURT:THE COURT:THE COURT:  Any objection?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  No objection, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Mr. McCrary, you are -- and I think

you already know this.  You are free to go about your

business, sir.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Thank you, sir.

THE COURT:THE COURT:THE COURT:THE COURT:  Since you were heading for the door.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Take care.

THE COURT:THE COURT:THE COURT:THE COURT:  You may proceed.

BY MR. VLAHOS:BY MR. VLAHOS:BY MR. VLAHOS:BY MR. VLAHOS:

Q.Q.Q.Q. Sir, what's your full name, for the record.

A.A.A.A. Robert Scott MacFayden.

Q.Q.Q.Q. And how are you currently employed?

A.A.A.A. At this time, I'm currently employed with

FirstHealth of the Carolinas as a public safety officer,

security.

Q.Q.Q.Q. Were you formerly employed by the

Montgomery County Sheriff's Office?

A.A.A.A. Yes.

Q.Q.Q.Q. And approximately how long were you employed

there?

A.A.A.A. From 1995 to 2010.
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Q.Q.Q.Q. And what were your duties while you were working

at the Montgomery County Sheriff's Office?

A.A.A.A. During my years at the sheriff's office, I worked

as a patrol officer, a resource -- school resource officer

for approximately a year.  Come out from that.  Last

three years, I was a patrol sergeant over a shift.

Q.Q.Q.Q. And are you familiar with the first-degree murder

case of State v. Scott David Allen?

A.A.A.A. Yes.

Q.Q.Q.Q. And were you involved in the investigation of that

case at all?

A.A.A.A. Not in the investigation.

Q.Q.Q.Q. Did you interview any witnesses or collect any

evidence in that case?

A.A.A.A. No.

Q.Q.Q.Q. Okay.  So, as far as you know, you weren't

involved in the investigation at all, were you?

A.A.A.A. That's correct.

Q.Q.Q.Q. Okay.  And your duties -- do you remember anything

about the case or your involvement in it?

A.A.A.A. The only thing I recall of the case is I was asked

by Major Tim Jordan to be an evidence officer supervising

evidence one day.

Q.Q.Q.Q. And your regular duties at that time, what were

they?
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A.A.A.A. They were just a regular patrol officer.

Answering calls, serving papers.  Normal duties of a deputy

sheriff.

Q.Q.Q.Q. You weren't an evidence custodian at that time,

were you?

A.A.A.A. No.

Q.Q.Q.Q. And you weren't responsible for holding or keeping

the evidence, were you?

A.A.A.A. No.

Q.Q.Q.Q. What were you told when they called you in as a

road officer about what you were going to do that day?

A.A.A.A. They called me -- Major Tim Jordan called me and

asked me during this day if I would be available to standby

at the sheriff's office when the defendant's attorneys

arrived.  There was some evidence that we had that they

would like to go through.

Q.Q.Q.Q. And did you -- what did you do then?

A.A.A.A. At that time, whenever -- I stayed until the

attorneys got there.  We went to the upstairs at the

sheriff's office.  And the evidence box was given to me from

Captain Pete Blue, set out on a table.  And the attorneys

were able to look and see what the sheriff's office had for

evidence.

Q.Q.Q.Q. Okay.  And how did that go?

A.A.A.A. The only thing I recall that day is there was some
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form of VHS videotape that would want to be seen, so, of

course, I took it and put it into the sheriff's office VCR

player.  And as it went in, something happened, the tape got

ate.  It broke.

Q.Q.Q.Q. And what did you do as a result of that?

A.A.A.A. As soon as I eject the tape out and seen it was

broke, I immediately called Major Tim Jordan and advised him

of the evidence tape or whatever the VHS tape was in

evidence had broken.

Q.Q.Q.Q. And then what happened?

A.A.A.A. He told me just to secure it back, let everything

else -- you know, if there's anything else they'd like to

see, let 'em finish.  When you're done, return the thing to

Captain Blue.

Q.Q.Q.Q. Do you recall producing a memorandum because of

it?

A.A.A.A. It was -- there's a statement I wrote back during

that time of the incident, what I was doing that day the

incident occurred, and the property being turned back over

to Captain Pete Blue for evidence storage.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, at this time, may I

retrieve Defendant's Exhibit 38, Defendant's Exhibit 38 from

the clerk?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the witness,
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Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

Q.Q.Q.Q. Mr. MacFayden, I'm handing you what's already been

introduced into evidence as Defendant's Exhibit 38.

A.A.A.A. Yes, I'm familiar.

Q.Q.Q.Q. Does that appear to be the memorandum you wrote?

A.A.A.A. Yes.  That's correct.

Q.Q.Q.Q. Now, could you please read it into the record.

A.A.A.A. Sure.

"As stated, on November 25th, 2001, I, Deputy

Scott MacFayden, maintained evidence on the Scott Allen

murder case.  My duties is to control evidence while

Scott Allen's lawyers reviewed all evidence in his case,

including evidence that was investigation tape of the crime

scene.  The lawyers of Scott Allen wanted to view the tape.

The investigation tape was placed into the VCR upstairs in

the sheriff's office.  As the tape started to play, the tape

broke.  I contacted Major Jordan and advised him of the

broken tape.  The tape was placed back into the evidence

box.  After lawyers were finished with viewing all evidence,

I secured the evidence box and returned them to

Captain Blue.  When returning the evidence to Captain Blue,

I advised him of the broken tape."

Q.Q.Q.Q. Mr. MacFayden, is that your signature at the

bottom there in that memo?
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A.A.A.A. Yes.  That's correct.

Q.Q.Q.Q. Now, with regard to that, did you ever get to view

what was on that videotape?

A.A.A.A. No, sir.

Q.Q.Q.Q. Okay.  So how did it happen when you put it in the

VCR?

A.A.A.A. Put it in, hit "play."  And it -- as far as I can

recall, it's been so many years ago, it made a few sounds.

Nothing ever come up on the screen.  Eject the tape back

out, took it out of the VCR.  Pieces of tape was broken.

Q.Q.Q.Q. So you, in fact, did not get to see what was on

that tape?

A.A.A.A. No, sir.

Q.Q.Q.Q. And you had no occasion to see it before; is that

correct?

A.A.A.A. No, sir.

Q.Q.Q.Q. Okay.  And in the first line of your memorandum

there that you have --

A.A.A.A. Yes.

Q.Q.Q.Q. -- what do you mean by "maintained evidence on the

Scott Allen murder case"?

A.A.A.A. That was -- that was my duty -- when -- after I --

after they asked -- Major Jordan asked me to do this, is

they wanted to maintain that evidence until Scott Allen's

attorneys were done looking at the evidence and return it
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back.

Q.Q.Q.Q. And so then you weren't maintaining the evidence

throughout when it was collected; is that correct?

A.A.A.A. No, sir.

Q.Q.Q.Q. Just that one day --

A.A.A.A. Just this one day at this time, yes.

Q.Q.Q.Q. And then what did you do with all the evidence

after that?

A.A.A.A. All the evidence was placed back into the box.  I

took the box -- which at the time Captain Blue's office was

just right behind where all the evidence was displayed out

on the tables.  Took the box back to him, set it on his

desk, and say, "By the way, this evidence tape in this was

broken."

Q.Q.Q.Q. And Captain Blue was there when you dropped the

boxes off?

A.A.A.A. Correct.

Q.Q.Q.Q. Okay.  And is he the one that was in charge of

custody of the evidence at that time?

A.A.A.A. Correct.

Q.Q.Q.Q. Now, with regard to the physical evidence that

y'all were reviewing, how did you go about doing that?

A.A.A.A. I don't recall.  This is -- the rest of the

evidence -- I do not recall what was in the boxes at the

time.  The only thing I recall is the incident of the VCR
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tape.

Q.Q.Q.Q. And you being a road officer, were you authorized

to cut open packages and let them -- hand them stuff and let

them hold it?

A.A.A.A. I was not.

Q.Q.Q.Q. Okay.  You basically showed them what was inside

the bags?

A.A.A.A. That's correct.

Q.Q.Q.Q. Okay.  You were not allowed to go inside those

bags in any way at that time?

A.A.A.A. No.  It was in a bag, it was laid out, and that's

what was seen.

Q.Q.Q.Q. Do you happen to recall who Defendant Allen's

lawyers were at the time?

A.A.A.A. It's been so many years, I do not recall.

Q.Q.Q.Q. Okay.  And in your memorandum, you stated that an

investigation tape of the crime scene was included in the

evidence; is that correct?

A.A.A.A. That's correct.

Q.Q.Q.Q. Okay.  And just to get clear, you don't -- you're

not basing that on anything other than what you were told?

A.A.A.A. That's just what I was told.

Q.Q.Q.Q. Okay.  You're not basing it on any of the

labeling, any of the -- what you saw when you put it in the

machine, or anything like that?
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A.A.A.A. No, sir.

Q.Q.Q.Q. Okay.

A.A.A.A. No, sir.

Q.Q.Q.Q. Is that a "no"?

A.A.A.A. That's a "no."

Q.Q.Q.Q. What kind of tape was it?

A.A.A.A. It was an old fashion standard VHS tape.

Q.Q.Q.Q. And you had nothing to do with the investigation

of this crime; is that correct?

A.A.A.A. No, sir.

Q.Q.Q.Q. You have no idea whether a videotape of the crime

scene was ever made, do you?

A.A.A.A. I have no idea.

Q.Q.Q.Q. And do you even recall whether there was an

evidence control number written on the tape anywhere?

A.A.A.A. I don't recall.

Q.Q.Q.Q. Were there any other videotapes in evidence that

you showed Defendant Allen's lawyers?

A.A.A.A. I do not recall any other tapes.  That was the

only one.

Q.Q.Q.Q. And to this day, have you ever reviewed the

contents of what's on that videotape?

A.A.A.A. No, sir.

Q.Q.Q.Q. Did Captain Blue make any remarks when you told

him about the broken videotape?
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A.A.A.A. The only thing he suggested, he stated to me, he

says, now I need a statement, and that's what led to this.

Q.Q.Q.Q. And that's why you produced that memorandum?

A.A.A.A. That's correct.

Q.Q.Q.Q. So -- and just to be completely clear.  Before or

after you wrote that memorandum, did you ever see what was

on that videotape?

A.A.A.A. No, sir.

Q.Q.Q.Q. Okay.  So you've never ever in your life --

A.A.A.A. Never ever.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Objection.  Asked and answered.

THE COURT:THE COURT:THE COURT:THE COURT:  Sustained.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  No further questions at this time,

Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Will there be cross?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  I think you're due for a recess.

We'll take that first.

Thank you, sir.  You may step down from the

witness stand for now.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Yes, sir.  Thank you.

THE COURT:THE COURT:THE COURT:THE COURT:  Mr. Bailiff, we'll take a ten-minute

recess.

(Recess.)

THE COURT:THE COURT:THE COURT:THE COURT:  Let the record reflect that the
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defendant is present in the courtroom.

Is there something for the state?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Yes, Your Honor.  

If we can release Mr. Andy Parker from his

subpoena, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Any objection?

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  No objection, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Mr. Parker is free to go about his

business.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Thank you, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Thank you.

All right.  The witness will please retake the

stand.

Mr. MacFayden, if you will retake the stand.  And

recall that you are still under oath.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Yes, sir.

THE COURT:THE COURT:THE COURT:THE COURT:  Cross-exam?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes, Your Honor.

BY MS. WARREN:BY MS. WARREN:BY MS. WARREN:BY MS. WARREN:

Q.Q.Q.Q. Good afternoon, Mr. MacFayden.

A.A.A.A. Good afternoon.

Q.Q.Q.Q. I believe you testified that your only involvement

in this case was to show defense counsel some evidence; is

that right?

A.A.A.A. That's correct.
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Q.Q.Q.Q. That was just on one day?

A.A.A.A. One day.

Q.Q.Q.Q. And you said that the evidence was already

prepared for you by Captain Blue.

A.A.A.A. It was -- Captain Blue, I guess, had everything

stored in the boxes.  And it was setting on the table when I

come up.  He said, this is the evidence, this is what

they -- there's the boxes they want to go through.  And it

was already sitting on the table at the sheriff's office.

Q.Q.Q.Q. And you don't know if that was all of the evidence

in the case?

A.A.A.A. I have no clue.

Q.Q.Q.Q. But it was the boxes that defense attorneys wanted

to see on that day?

A.A.A.A. Correct.

Q.Q.Q.Q. So you have no idea what was in any of the boxes

of evidence in this case?

A.A.A.A. No, ma'am.

Q.Q.Q.Q. You've never reviewed any evidence logs in this

case?

A.A.A.A. No, ma'am.

Q.Q.Q.Q. And you wrote this memo that is in front of you at

Defense Exhibit 38?

A.A.A.A. Yes.  Uh-huh.

Q.Q.Q.Q. And you wrote it based on information that you

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 3 : 1 0

 20 3 : 1 0

 30 3 : 1 0

 40 3 : 1 0

 50 3 : 1 0

 60 3 : 1 0

 70 3 : 1 0

 80 3 : 1 0

 90 3 : 1 0

100 3 : 1 0

110 3 : 1 0

120 3 : 1 0

130 3 : 1 0

140 3 : 1 1

150 3 : 1 1

160 3 : 1 1

170 3 : 1 1

180 3 : 1 1

190 3 : 1 1

200 3 : 1 1

210 3 : 1 1

220 3 : 1 1

230 3 : 1 1

240 3 : 1 1

250 3 : 1 1



Page 1117

Scott MacFayden - Cross-Examination by Ms. Warren

were told by the other officers?

A.A.A.A. That's correct.

Q.Q.Q.Q. And you wrote in the third sentence that starts at

the end of the second line, quote, included in evidence was

an investigation tape of the crime scene, end quote; is that

right?

A.A.A.A. That's correct.

Q.Q.Q.Q. That was based on what you were told?

A.A.A.A. That's correct.

Q.Q.Q.Q. I want to ask you just a couple of questions that

have come up over the past week about cases in small towns.

A.A.A.A. Okay.

Q.Q.Q.Q. Were you ever represented in any capacity, whether

criminal or civil, by Will Atkinson?

A.A.A.A. Yes.

Q.Q.Q.Q. And when were you represented by Mr. Atkinson?

A.A.A.A. I don't recall the years.  He helped me with some

child support issues.  Also a case where I was investigated

by the SBI.

Q.Q.Q.Q. I want to start with the child support issues.

Would that have been before or after the trial?

A.A.A.A. It was -- I think it was after the trial.  It was

probably -- I'm going to guess maybe between 2005 to 2008.

Q.Q.Q.Q. Okay.  And is that based on your recollection of

what was going on in your family during those years?
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A.A.A.A. Correct.  Yes.

Q.Q.Q.Q. And that would have -- would that have been in a

civil capacity?

A.A.A.A. Yes.

Q.Q.Q.Q. Were you ever represented in any capacity, whether

criminal or civil, by Pete Oldham?

A.A.A.A. I do not know who that is.

Q.Q.Q.Q. Were you ever represented in any capacity, whether

criminal or civil, by Judge Cromer, who presided over this

case?

A.A.A.A. I do not recall.

Q.Q.Q.Q. Were you ever represented in any capacity, whether

criminal or civil, by any district attorney in this case?

And I believe that includes Arthur Donadio, Kristian Allen,

or Garland Yates?

A.A.A.A. I recall all three of them, but I do not recall

any other, unless it was other cases and stuff I had with

the sheriff's office at that time.

Q.Q.Q.Q. Do you have any -- other than the two instances

that you've described being represented by Mr. Atkinson --

and I'll come back to the second one in a moment -- do you

have any personal or social relationship with Mr. Atkinson?

A.A.A.A. No.

Q.Q.Q.Q. And you said that you did not know who Pete Oldham

is; is that correct?
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A.A.A.A. That's correct.

Q.Q.Q.Q. So I'm assuming it's fair to say you have no

personal or social relationship with him?

A.A.A.A. Correct.

Q.Q.Q.Q. Do you have any personal or social relationship

with Judge Cromer?

A.A.A.A. I'm not sure who Judge Cromer is.

Q.Q.Q.Q. Any personal or social relationship with

Arthur Donadio, Kristian Allen, or Garland Yates?

A.A.A.A. No.  Just know 'em from working the years at the

sheriff's office.

Q.Q.Q.Q. Other than the SBI investigation, have you ever

been charged with any crime?

A.A.A.A. Yes.

Q.Q.Q.Q. What crime?

A.A.A.A. It was a misdemeanor larceny.

Q.Q.Q.Q. And when was that?

A.A.A.A. That was in 2010 to 2011, if I recall correctly.

Q.Q.Q.Q. Was that in connection with the SBI investigation?

A.A.A.A. Yes, that was part of the SBI investigation.

Q.Q.Q.Q. Were you convicted of the crime?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  And that is the case on which Mr. Atkinson

represented you?

A.A.A.A. That's correct.
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Q.Q.Q.Q. Did he represent you both in connection with the

SBI investigation and the misdemeanor charge?

A.A.A.A. Yes.

Q.Q.Q.Q. How did you find Mr. Atkinson as an attorney?

A.A.A.A. Just by the years of being a deputy here, just

around the courtroom.  I just went and -- just went to his

office, spoke to him, say, here's what I have, can you

represent me.

Q.Q.Q.Q. Was he known as someone who would represent other

folks in law enforcement?

A.A.A.A. Sure.

Q.Q.Q.Q. And as a result of the investigation and the

conviction in 2010, you were let go from the

Montgomery County Sheriff's Office?

A.A.A.A. Correct.

Q.Q.Q.Q. Can you tell us what the circumstances of that

investigation and charge were?

A.A.A.A. It was a -- basically, it was a misunderstanding.

There was a call I had went to.  I'm not going to say any

names.  The gentleman I was speaking with was seeing things.

Asked to see a not-department-issue flashlight on my person

to look underneath his residence.  When he come out, he had

damaged it.  I told him it would -- you know, he needed to

replace it, it's going to be 20 bucks to replace it.  He

give me the money to replace it, and I thought everything
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was good.  And the next thing I know, I was investigated by

SBI, saying I should have charged him for the personal

damage instead of us handling it outside of court.

Q.Q.Q.Q. And are those the same facts that gave rise to

your misdemeanor larceny --

A.A.A.A. Yes.

Q.Q.Q.Q. -- conviction?

A.A.A.A. Yes.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  One moment, Your Honor.

Q.Q.Q.Q. Did you retain Mr. Atkinson to represent you?

A.A.A.A. Yes.

Q.Q.Q.Q. Just to be clear, by retain, you paid him money to

represent you?

A.A.A.A. That's correct.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  No further questions.

THE COURT:THE COURT:THE COURT:THE COURT:  Redirect?

BY MR. VLAHOS:BY MR. VLAHOS:BY MR. VLAHOS:BY MR. VLAHOS:

Q.Q.Q.Q. Mr. MacFayden, did you testify at all at the trial

of State v. Scott David Allen?

A.A.A.A. No, sir.

Q.Q.Q.Q. Okay.  And with regard to what Ms. Warren was

questioning you about, did I interview you with a law

enforcement officer, Deputy Chris McManus of the Montgomery

County Sheriff's Office?

A.A.A.A. Yes, sir.
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Q.Q.Q.Q. And did he take notes of our interview?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And did I inform you before the interview that

Detective McManus was taking notes so we could produce them

to the defense in this case?

A.A.A.A. That's correct.  You did.

Q.Q.Q.Q. Did I go over that with you as well when we sat

down for the interview?

A.A.A.A. Yes.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Thank you.  

No further questions, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Recross?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  No, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Thank you, sir.  You may step down.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, we're going to ask

Mr. MacFayden be excused.

THE COURT:THE COURT:THE COURT:THE COURT:  Any objection?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  No objection.

THE COURT:THE COURT:THE COURT:THE COURT:  Sir, you are free to go about your

business.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Thank you.

THE COURT:THE COURT:THE COURT:THE COURT:  We need that exhibit with Madam Clerk.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, may I approach to return

the exhibit?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes.
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MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  I just was so excited to stand up.

Thank you, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  If you need to stand up, it is fine,

anytime you need to, Ms. Warren.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Thank you.

THE COURT:THE COURT:THE COURT:THE COURT:  Next witness.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, the state would call

Kelsey Brown.

THE COURT:THE COURT:THE COURT:THE COURT:  If you would come and be sworn,

please.

KELSEY BROWNKELSEY BROWNKELSEY BROWNKELSEY BROWN,,,, 

having having having having been first duly swornbeen first duly swornbeen first duly swornbeen first duly sworn, , , ,  

testified as follows:testified as follows:testified as follows:testified as follows: 

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:         I do.

THE COURT:THE COURT:THE COURT:THE COURT:  All right.  Please have a seat.  Make

yourself comfortable.  Please keep your voice up.

You may proceed when ready.

BY MR. VLAHOS:BY MR. VLAHOS:BY MR. VLAHOS:BY MR. VLAHOS:

Q.Q.Q.Q. Sir, are you Mr. Kelsey Brown?

A.A.A.A. Yes.  Morgan Kelsey Brown, but I've always been

called Kelsey.

Q.Q.Q.Q. Thank you. 

And, Mr. Brown, what is your current occupation?

A.A.A.A. I am retired.

Q.Q.Q.Q. And what are you retired from?
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A.A.A.A. Law enforcement, as of August the 1st of 2024.

Q.Q.Q.Q. And was that with the Montgomery County Sheriff's

Office?

A.A.A.A. It was.

Q.Q.Q.Q. And did you have anything to do at all with the

investigation or evidence handling or anything with the

State v. Scott David Allen case?

A.A.A.A. I did not.

Q.Q.Q.Q. Okay.  So you weren't involved at all in the trial

of this case?

A.A.A.A. No, sir.

Q.Q.Q.Q. You were not involved at all in the investigation

of this case?

A.A.A.A. No, sir.

Q.Q.Q.Q. Okay.  And did I contact you before September

the 8th of 2022, somewhere around that date, to ask you some

questions about this case?

A.A.A.A. You did.

Q.Q.Q.Q. Okay.  And at that time, did I ask you to

please -- at that time, what were your duties?

A.A.A.A. At that time, I was the director of

investigations.  I was the captain over all detectives.

Q.Q.Q.Q. And as part of your duties, did you also have

access to and were you responsible for maintaining the

evidence -- items that were in evidence for the
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Montgomery County Sheriff's Office?

A.A.A.A. I was not the assigned person.  I assigned the

person that would do that, and I would go through that

person to look at any evidence.  

Q.Q.Q.Q. And they reported to you; is that correct?

A.A.A.A. That's correct.

Q.Q.Q.Q. And did I ask you in that capacity to go and check

the remaining evidence that was in the Montgomery County

Sheriff's Office?

A.A.A.A. You did.

Q.Q.Q.Q. And did I ask you to go in there and check

specifically for whether there were any videotapes,

including VHS tapes or any other tapes?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And did you do that?

A.A.A.A. I did.

Q.Q.Q.Q. What did you find?

A.A.A.A. I did not find no VHS tapes.

Q.Q.Q.Q. None at all?

A.A.A.A. Or any other types of tapes that I could remember.

Q.Q.Q.Q. And did I ask you to please put that in a letter,

memorialize it, and send it to me?

A.A.A.A. You did.

Q.Q.Q.Q. And did you do that?

A.A.A.A. I did.
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MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the witness,

Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may. 

Q.Q.Q.Q. Mr. Brown, I'm handing you what's been marked for

identification as State's Exhibit Number 93.

What does that appear to be?

A.A.A.A. That is a copy of the letter that I sent you.

Q.Q.Q.Q. Okay.  And did you draft it on or about September

the 8th of 2022?

A.A.A.A. I did.

Q.Q.Q.Q. And did you send it to me?

A.A.A.A. I did.

Q.Q.Q.Q. Could you please read it into evidence.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, this is a testifying

witness and this is a hearsay document.  He's just testified

to its contents.  I would object to it being read into

evidence.

THE COURT:THE COURT:THE COURT:THE COURT:  Sustained.

Q.Q.Q.Q. Does this accurately reflect what you did for me

and what I asked you to do?

A.A.A.A. It does.

Q.Q.Q.Q. Okay.  And do you have anything to add to it or

take away from it at this time?

A.A.A.A. I do not.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, the state would move to
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admit State's Exhibit Number 93 into evidence.

THE COURT:THE COURT:THE COURT:THE COURT:  Any objection?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, I don't think this is a

prior recorded recollection, as he's just testified to it

and did not need it in any way to refresh his recollection.

Same objection regarding hearsay.

THE COURT:THE COURT:THE COURT:THE COURT:  Objection is overruled.

State's 93 is received into evidence over

objection.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  No further questions at this time,

Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Cross-exam?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes, Your Honor.

BY MS. WARREN:BY MS. WARREN:BY MS. WARREN:BY MS. WARREN:

Q.Q.Q.Q. Good afternoon, Mr. Brown.

Were you interviewed by Mr. Vlahos in preparation

for your testimony today?

A.A.A.A. I was not.

Q.Q.Q.Q. And when you spoke with him in 2022, was anyone

else on the calls that you had?

A.A.A.A. No, ma'am.

Q.Q.Q.Q. Were you -- can you remind me the years that you

were with the Montgomery County Sheriff's Office.

A.A.A.A. I was most recently with Montgomery County

Sheriff's Office from 2010 to 2024.
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Q.Q.Q.Q. Okay.  Were you ever represented in any capacity,

whether criminal or civil, by Will Atkinson?

A.A.A.A. No, ma'am.

Q.Q.Q.Q. Same question as to Pete Oldham.

A.A.A.A. No, ma'am.

Q.Q.Q.Q. Same question as to Judge Cromer.

A.A.A.A. No, ma'am.

Q.Q.Q.Q. Same question as to Arthur Donadio,

Kristian Allen, or Garland Yates.

A.A.A.A. I'm familiar with them being with the district

attorney's office, but, no, I've never had them represent me

personally.

Q.Q.Q.Q. Okay.  Do you have any personal or social

relationship with Will Atkinson?

A.A.A.A. No.

Q.Q.Q.Q. Same question with Pete Oldham.

A.A.A.A. No, ma'am.

Q.Q.Q.Q. Same question with Judge Cromer.

A.A.A.A. No, ma'am.

Q.Q.Q.Q. Same question as to Arthur Donadio,

Kristian Allen, or Garland Yates.

A.A.A.A. No, ma'am.

Q.Q.Q.Q. Have you ever been charged with any crime?

A.A.A.A. Speeding maybe about 15 or 16 years ago.

Q.Q.Q.Q. And have you ever been accused of any misconduct
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in your role as a law enforcement officer?

A.A.A.A. Been investigated a couple times, but they've all

been unfounded.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  No further questions, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Anything further for the state?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  No, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Thank you, sir.  You may step down.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, the state would ask --

THE COURT:THE COURT:THE COURT:THE COURT:  We need that exhibit.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Oh, I'm sorry.

THE COURT:THE COURT:THE COURT:THE COURT:  Walking off with it.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  I apologize, Your Honor.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, the state would ask if

Mr. Brown could be released.

THE COURT:THE COURT:THE COURT:THE COURT:  Any objection?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  No, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Thank you, sir.  You're free to go

about your business.

Next witness?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, the state would call

Eddie Harris.

THE COURT:THE COURT:THE COURT:THE COURT:  Have him come and be sworn, please.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, the state will request if

Mr. Harris could be affirmed.

THE COURT:THE COURT:THE COURT:THE COURT:  Sir, if you would just stand there,
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raise your right hand and face Madam Clerk.

EDDIE HARRISEDDIE HARRISEDDIE HARRISEDDIE HARRIS,,,, 

having having having having been been been been affirmed,affirmed,affirmed,affirmed, 

testified as follows:testified as follows:testified as follows:testified as follows: 

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Yes, it is.  I do.

THE COURT:THE COURT:THE COURT:THE COURT:  Please take the witness stand.  Make

yourself comfortable.  Keep your voice up.

And the state may proceed.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Thank you, Your Honor.

BY MR. VLAHOS:BY MR. VLAHOS:BY MR. VLAHOS:BY MR. VLAHOS:

Q.Q.Q.Q. Mr. Harris, what is your full name?

A.A.A.A. My full name is Clarence Edward Harris Junior.

I'm known as Eddie.

Q.Q.Q.Q. And how are you employed, Mr. Harris?

A.A.A.A. I am retired, with the Montgomery County Sheriff's

Office for 30 years.

Q.Q.Q.Q. You worked for 30 years for the Montgomery County

Sheriff's Office?

A.A.A.A. That's correct.

Q.Q.Q.Q. And with regard to that job, what were your duties

for the Montgomery County Sheriff's Office?

A.A.A.A. When I retired?

Q.Q.Q.Q. Yes.

A.A.A.A. I was retired as a patrol captain in charge of the

patrol division.
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Q.Q.Q.Q. Did you also work security at some time?

A.A.A.A. I did courtroom security or courtroom --

Q.Q.Q.Q. Yes, sir.

A.A.A.A. I did have some court responsibilities, yes.

Q.Q.Q.Q. And specifically with regard to your involvement

in this case, the trial back in 2003, did you have duties

regarding the trial of this case, Scott David Allen, back in

2003?

A.A.A.A. I did.

Q.Q.Q.Q. And what were your duties?

A.A.A.A. My duties during that trial was to transport the

jury from this courthouse to Randolph County courthouse each

day that the trial was in session.

Q.Q.Q.Q. And were you here for any of the jury selection

that occurred here in the Montgomery County courthouse?

A.A.A.A. I do not recall if I had any duties or was in this

courtroom.  I don't recall, sir.

Q.Q.Q.Q. Okay.  But you do recall transporting them to

Randolph County?

A.A.A.A. I do.

Q.Q.Q.Q. And was your duty to drive or did you just ride

with them?

A.A.A.A. I was -- if I recall correct, Captain Little

drove, and I was a passenger.  But we both was in the same

vehicle transporting the jury, yeah.
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Q.Q.Q.Q. And once you got to Randolph County, what did

y'all do?

A.A.A.A. We pretty much parked at the courthouse and

escorted the jury into their designated area.  And I was

relieved at that time to go sit into the audience behind the

tables.

Q.Q.Q.Q. When you say you were relieved, who would relieve

you?  Was it an officer?

A.A.A.A. Randolph County Sheriff's Office was in charge of

the security at that point.  Yes.

Q.Q.Q.Q. So once you dropped the jurors off, they were in

the security hands of the Randolph County Sheriff's Office?

A.A.A.A. That's correct.

Q.Q.Q.Q. So you were free from your duty of having to

protect the jurors at that time?

A.A.A.A. That's correct.

Q.Q.Q.Q. What were your duties after surrendering the

jurors to the Randolph County Sheriff's Office?

A.A.A.A. What did I do after bringing 'em?

Q.Q.Q.Q. Yes, sir.

A.A.A.A. My main job then was to set behind the tables of

the state and the defense as extra security for Randolph

County.  I basically waited on that day's court session to

be over and transport the jury back here.

Q.Q.Q.Q. So other than transporting the jury, you were
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sitting in the courtroom watching the trial; is that

correct?

A.A.A.A. That's correct.

Q.Q.Q.Q. Now, where were you seated?  Were you immediately

behind counsel table, or were you behind the bar in the

audience?

A.A.A.A. I was behind the bar.

Q.Q.Q.Q. Behind the bar in the audience?

A.A.A.A. That's correct.

Q.Q.Q.Q. Do you remember what row?  Were you first row or

back a little bit?

A.A.A.A. The second or third row, my recollection.  Yes.

Q.Q.Q.Q. And as you sat there, what was your duty?

A.A.A.A. I'm sorry, sir?

Q.Q.Q.Q. As you sat there in the third row in the

courtroom, what was your duty?

A.A.A.A. Just observe, basically observe.

Q.Q.Q.Q. And specifically with regard to security, who were

you observing?

A.A.A.A. Basically, the defendant.  Making sure that

everything run smooth and there was no trouble in my area

that I was located at.

Q.Q.Q.Q. So while you were there, you were present for the

trial?

A.A.A.A. I was.
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Q.Q.Q.Q. And your duty was to watch Defendant Allen; is

that right?

A.A.A.A. That's correct.

Q.Q.Q.Q. Okay.  And did you go every day of the trial, to

your recollection?

A.A.A.A. Every day, yes, sir.

Q.Q.Q.Q. Did you go all the way through the guilt phase,

till the end of the guilt phase, and all the way through the

sentencing phase?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And were you there every day, to your

recollection?

A.A.A.A. Every day that I recall, yes, sir.

Q.Q.Q.Q. And while you were seated working security, you

weren't responsible for leading Defendant Scott David Allen

in and out of the courtroom, were you?

A.A.A.A. No, sir.

Q.Q.Q.Q. Okay.  Were you there in the courtroom when other

officers escorted him in?

A.A.A.A. Yes.

Q.Q.Q.Q. And were you there when they'd escort him out?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  And while you were seated there watching

this, did you see Defendant Allen in any handcuffs?

A.A.A.A. No, sir.
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Q.Q.Q.Q. Okay.  And did you ever see him in any leg irons?

A.A.A.A. Not in the courtroom, no, sir.

Q.Q.Q.Q. Okay.  And did you see him in any kind of

restraints at all in the courtroom in Randolph County?

A.A.A.A. I did not see that, no, sir.

Q.Q.Q.Q. Okay.  And when he would come into the courtroom,

would he be brought in first or would the jury be brought in

first?

A.A.A.A. My recollection, he would be brought in.

Q.Q.Q.Q. And would he be brought in and sat down with his

trial counsel?

A.A.A.A. That's correct.

Q.Q.Q.Q. And then what happened after he was seated with

his trial counsel?

A.A.A.A. Court proceeded, if I remember correct.  Normal

procedures.

Q.Q.Q.Q. If the judge didn't have anything to do with the

lawyers and they're ready to bring the jury in, what would

happen then?

A.A.A.A. I'm sorry, sir?

Q.Q.Q.Q. If court didn't have anything to do with the

lawyers and it was time to bring the jury in, what would

happen?

THE COURT:THE COURT:THE COURT:THE COURT:  Do you understand the question, sir?

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  I don't understand.
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THE COURT:THE COURT:THE COURT:THE COURT:  Would you rephrase the question,

please?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Yes, Your Honor.

Q.Q.Q.Q. Were you there when the jury would come in?

A.A.A.A. I would -- I was, sir.

Q.Q.Q.Q. Okay.  And what would happen when they would come

in?

A.A.A.A. The jury would come in and sit in the jury box.

Q.Q.Q.Q. And would they come in a specific door that was

near the jury box?

A.A.A.A. Yes.

Q.Q.Q.Q. And the door Defendant Allen came into the

courtroom, was that a different door or the same door?

A.A.A.A. Different door.

Q.Q.Q.Q. Where was the door located where Defendant Allen

came in?

A.A.A.A. If I recall, it would be on the left-facing area

of the courtroom.

Q.Q.Q.Q. So --

A.A.A.A. If I recall right.  But it was different than the

jury.

Q.Q.Q.Q. So, for the record, the door Defendant Allen would

come in would be on -- if you're facing the bench, on the

left side of the bench; is that right?

A.A.A.A. If I recall correct, sir, yes.

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 3 : 3 2

 20 3 : 3 2

 30 3 : 3 2

 40 3 : 3 2

 50 3 : 3 2

 60 3 : 3 2

 70 3 : 3 2

 80 3 : 3 2

 90 3 : 3 2

100 3 : 3 2

110 3 : 3 2

120 3 : 3 2

130 3 : 3 2

140 3 : 3 2

150 3 : 3 3

160 3 : 3 3

170 3 : 3 3

180 3 : 3 3

190 3 : 3 3

200 3 : 3 3

210 3 : 3 3

220 3 : 3 3

230 3 : 3 3

240 3 : 3 3

250 3 : 3 3



Page 1137

Eddie Harris - Direct Examination by Mr. Vlahos

Q.Q.Q.Q. And the door the jury would come in if you're

facing the bench would be on the right side of the bench?

A.A.A.A. If I recall, yes.  Yes, sir.

Q.Q.Q.Q. And each time that the jury was brought in, to

your recollection, was Defendant Allen seated at the table

with his lawyers?

A.A.A.A. That I remember, yes, sir.

Q.Q.Q.Q. Okay.  And while he was seated there with his

lawyers, did you ever see Defendant Allen in any kind of

restraints?

A.A.A.A. I did not.

Q.Q.Q.Q. Did you ever see him in any handcuffs while he's

seated there at counsel table?

A.A.A.A. I did not.

Q.Q.Q.Q. Did you ever see him in any kind of shackles or

leg irons while he's seated there at counsel table?

A.A.A.A. I did not.

Q.Q.Q.Q. Did you ever see him in any restraints at all at

the time while he was sitting at counsel table?

A.A.A.A. No.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Objection.  Asked and answered.

THE COURT:THE COURT:THE COURT:THE COURT:  Sustained.

Q.Q.Q.Q. And are you familiar with the attorney

Will Atkinson?

A.A.A.A. I am.
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Q.Q.Q.Q. How did you know him?

A.A.A.A. He was an attorney here during my whole 30-year

career.

Q.Q.Q.Q. And was Mr. Atkinson someone you knew

professionally from the courthouse?

A.A.A.A. He was.

Q.Q.Q.Q. Did you have any interactions with him other than

the courthouse, to your recollection?

A.A.A.A. Other than the courthouse?

Q.Q.Q.Q. Yes.

A.A.A.A. No, sir.

Q.Q.Q.Q. Okay.  Y'all wouldn't see each other for drinks or

anything?

A.A.A.A. No, sir.

Q.Q.Q.Q. Did he ever represent you?

A.A.A.A. No, sir.

Q.Q.Q.Q. Okay.  And did you know others here in the

Montgomery courthouse community that knew Will Atkinson?

A.A.A.A. Any --

Q.Q.Q.Q. Well, did you have any chance to discuss

Will Atkinson in the community of the Montgomery County

courthouse with other people from the courthouse?

A.A.A.A. I did.

Q.Q.Q.Q. Okay.  And when you discussed Will Atkinson with

people at the courthouse, did y'all discuss his reputation
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for how he represented clients?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Okay.  And on -- based on the reputation that you

discussed with other people here in the Montgomery County

courthouse, do you have an opinion as to what

Will Atkinson's reputation was for how he represented his

clients?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Objection.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.

If you need to be heard, I will hear you.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  I'll cross-examine, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.

Go ahead.

Q.Q.Q.Q. And I'll ask you again.  

Did you form an opinion as to Will Atkinson's

reputation for how he represented his clients?

A.A.A.A. I do.

Q.Q.Q.Q. Okay.  And what is your opinion?

A.A.A.A. My opinion of Attorney Atkinson was a tough

attorney.  He fought hard.  And in the law enforcement

community, and not jokingly, but we had -- we had a joke

back as -- if you had a person that you've charged that

Attorney Atkinson represented, you better -- you better have

your stuff together because he fought hard.  And we had a

kind of running joke that he would take a stop sign
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violation to the Supreme Court.  That's what kind of tough

attorney he was.  He was a good attorney, in my opinion.

Q.Q.Q.Q. Okay.

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Thank you, sir.

At the time of Defendant Allen's trial in Randolph

County, did anybody come up to you and tell you they ever

saw Defendant Allen in any kind of restraints?

A.A.A.A. No, sir.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, I have no further

questions at this time.

THE COURT:THE COURT:THE COURT:THE COURT:  Cross-exam?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes.

BY MS. WARREN:BY MS. WARREN:BY MS. WARREN:BY MS. WARREN:

Q.Q.Q.Q. Good afternoon, Mr. Harris.

A.A.A.A. Yes, ma'am.

Q.Q.Q.Q. I'll start out -- you said you were never

represented by Mr. Atkinson; is that right?

A.A.A.A. I was not represented -- personally represented

by, that's correct.

Q.Q.Q.Q. Were you ever represented in any capacity, whether

criminal or civil, by Pete Oldham?

A.A.A.A. No, sir -- no, ma'am.

THE COURT:THE COURT:THE COURT:THE COURT:  It is late in the day.

A.A.A.A. No, ma'am.  I'm sorry.
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Q.Q.Q.Q. It's just fine.

Same question.  Were you ever represented in any

capacity, whether criminal or civil, by Judge Cromer?

A.A.A.A. No.

Q.Q.Q.Q. And same question as to the DAs in this case,

Arthur Donadio, Kristian Allen, or Garland Yates.

A.A.A.A. Was I represented?  No.

Q.Q.Q.Q. And you said you didn't have any personal or

social relationship with Will Atkinson.

A.A.A.A. That's correct.

Q.Q.Q.Q. Any personal or social relationship with

Pete Oldham?

A.A.A.A. No, ma'am.

Q.Q.Q.Q. What about Judge Cromer?

A.A.A.A. I'm sorry, ma'am.  I apologize.

Q.Q.Q.Q. I'll speak louder.

A.A.A.A. I'm hearing-impaired.

THE COURT:THE COURT:THE COURT:THE COURT:  She'll speak up.  

Go ahead.

Q.Q.Q.Q. Same question.  What about any personal or social

relationship with Judge Cromer?

A.A.A.A. No.

Q.Q.Q.Q. And same question as to Arthur Donadio,

Kristian Allen, or Garland Yates.

A.A.A.A. No.
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Q.Q.Q.Q. Have you ever been charged with any crime?

A.A.A.A. No, ma'am.

Q.Q.Q.Q. Have you ever been accused of misconduct in your

role as a law enforcement officer?

A.A.A.A. No.

Q.Q.Q.Q. I want to talk to you about driving the jurors

back and forth in this case.

Were all of the jurors in the same vehicle every

day?

A.A.A.A. Yes.

Q.Q.Q.Q. What kind of vehicle?

A.A.A.A. It was a white van that the sheriff's office

rented from the Montgomery Ford place across the road.

Q.Q.Q.Q. Do you know if any of the jurors were smokers?

A.A.A.A. I do not know.  I don't recall, no.

Q.Q.Q.Q. And you would drop them off at the courthouse?

A.A.A.A. That's correct.

Q.Q.Q.Q. Where did you drop them off?

A.A.A.A. Where?  In the back parking lot of this

courthouse.

Q.Q.Q.Q. You would pick them up in the back parking lot of

this courthouse?

A.A.A.A. That's correct.

Q.Q.Q.Q. And where would you drop them off in the Asheboro

courthouse?
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A.A.A.A. It was -- if I recall correctly, it was in the

large parking lot of the courthouse in Asheboro.

Q.Q.Q.Q. And that's the parking lot that's behind the

courthouse in Asheboro?

A.A.A.A. Yes.

Q.Q.Q.Q. And the same parking lot where there's a sallyport

and where people are transported in custody in and out?

A.A.A.A. That's correct.

Q.Q.Q.Q. How many trials did you watch in your time as a

Montgomery County sheriff's officer?

A.A.A.A. Hard to say.  Several.  Numerous, yeah.

Q.Q.Q.Q. More than 10?

A.A.A.A. Yes.

Q.Q.Q.Q. Probably a couple hundred?

A.A.A.A. Probably.

Q.Q.Q.Q. Do you remember whether every defendant in all of

those trials was shackled or not?

A.A.A.A. It was our policy here in Montgomery County to get

permission from the Court prior to bringing the defendant in

in shackles.  Yes.

Q.Q.Q.Q. What else do you remember about Scott Allen's

appearance at his trial?

A.A.A.A. His appearance?

Q.Q.Q.Q. Yes.

A.A.A.A. I don't remember.  I honestly don't recall.
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Q.Q.Q.Q. Do you remember how long his hair was?

A.A.A.A. His hair?  If I recall, it was shaved.  Clean

shaven.

Q.Q.Q.Q. Do you remember if he had any facial hair?

A.A.A.A. I don't recall.  I don't remember.

Q.Q.Q.Q. Do you remember what kind of clothes he wore?

A.A.A.A. I don't remember.

Q.Q.Q.Q. And did you ever see Mr. Allen outside of the

courtroom at the Randolph County courthouse?

A.A.A.A. No.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  No further questions.

THE COURT:THE COURT:THE COURT:THE COURT:  Any redirect?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Yes, Your Honor.

BY MR. VLAHOS:BY MR. VLAHOS:BY MR. VLAHOS:BY MR. VLAHOS:

Q.Q.Q.Q. Mr. Harris, Ms. Warren asked you a question that

led you to talk about the policy here at the

Montgomery County courthouse about bringing defendants in.

Can you tell us what that policy was?

A.A.A.A. Verbatim, no.  But I just -- I know that we had to

ask permission from the Court prior to ever bringing a

defendant into this courtroom in shackles, any type of

shackles.

Q.Q.Q.Q. What about in handcuffs?

A.A.A.A. Same.  Same -- same permission.

Q.Q.Q.Q. What about in any kind of restraints at all?
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A.A.A.A. That's correct.  If a defendant was brought in, it

was -- it was -- it was just a known policy of us as

officers to have permission from the Court prior.

Q.Q.Q.Q. And if you didn't have permission from the Court,

what -- would you bring them in in any kind of restraints?

A.A.A.A. No, not without permission.

Q.Q.Q.Q. And while you were working here and that was the

policy, what would happen to an officer that did that?

A.A.A.A. I would hate to -- suspension, no doubt.

Discretion of the Court.  But in-house, you'd no doubt be

suspended.  You needed permission.

Q.Q.Q.Q. And so that would be a severe violation of duty;

is that correct?

A.A.A.A. Yes.  Yes.

Q.Q.Q.Q. And did you take that duty seriously?

A.A.A.A. I did, yes, sir.

Q.Q.Q.Q. And did the people that you worked with here at

the courthouse, in your opinion, did they take that duty

seriously?

A.A.A.A. My opinion, they did, yes.

Q.Q.Q.Q. And in your 30 years of working for the Montgomery

County Sheriff's Office, have you even heard of a defendant

being brought in in any kind of restraints without

permission from the Court?

THE COURT:THE COURT:THE COURT:THE COURT:  You mean in front of the jury?
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MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Yes, sir.  I'm sorry.

Q.Q.Q.Q. Be brought out in front of the jury in the

courtroom without permission from the Court.

A.A.A.A. Do I recall a defendant?  Is that what you're

asking?

Q.Q.Q.Q. Yes, sir.

A.A.A.A. No, sir.  I do not recall any defendant being

brought in before a jury without permission in shackles, no.

Q.Q.Q.Q. Okay.  How about any other restraints?

A.A.A.A. I recall not in front of a jury, no.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Thank you, Mr. Harris.

No further questions at this time, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Recross?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  No, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Thank you very much, sir.  You may

step down.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Yes, sir.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, may Mr. Harris be

released?

THE COURT:THE COURT:THE COURT:THE COURT:  Any objection?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  No.

THE COURT:THE COURT:THE COURT:THE COURT:  Mr. Harris, you are free to go about

your business, sir.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Thank you, Judge.

THE COURT:THE COURT:THE COURT:THE COURT:  Next witness when you're ready.

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 3 : 4 4

 20 3 : 4 4

 30 3 : 4 4

 40 3 : 4 4

 50 3 : 4 4

 60 3 : 4 4

 70 3 : 4 4

 80 3 : 4 4

 90 3 : 4 4

100 3 : 4 4

110 3 : 4 4

120 3 : 4 4

130 3 : 4 4

140 3 : 4 4

150 3 : 4 4

160 3 : 4 4

170 3 : 4 4

180 3 : 4 4

190 3 : 4 4

200 3 : 4 4

210 3 : 4 4

220 3 : 4 4

230 3 : 4 4

240 3 : 4 4

250 3 : 4 4



Page 1147

Floyd Conrad Gailey - Direct Examination by Mr. Vlahos

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, the state's next witness

is going to be Floyd Conrad Gailey.

THE COURT:THE COURT:THE COURT:THE COURT:  Sir, if you would please come up and

be sworn.  Left hand on the Bible and raise your right hand

and face Madam Clerk.

FLOYD CONRAD GAILEYFLOYD CONRAD GAILEYFLOYD CONRAD GAILEYFLOYD CONRAD GAILEY,,,, 

having having having having been first duly swornbeen first duly swornbeen first duly swornbeen first duly sworn, , , ,  

testified as follows:testified as follows:testified as follows:testified as follows: 

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:         I do.

THE COURT:THE COURT:THE COURT:THE COURT:  Sir, if you would have a seat there.

Watch your step, please.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Okay.

THE COURT:THE COURT:THE COURT:THE COURT:  Make yourself comfortable.  Keep your

voice up.  If you need anything, water or anything, let me

know.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  I'm fine.

THE COURT:THE COURT:THE COURT:THE COURT:  You may proceed.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Thank you, Your Honor.

BY MR. VLAHOS:BY MR. VLAHOS:BY MR. VLAHOS:BY MR. VLAHOS:

Q.Q.Q.Q. Mr. Gailey, what is your full name?

A.A.A.A. Floyd Conrad Gailey.

Q.Q.Q.Q. And you go by Conrad; is that correct?

A.A.A.A. That's correct.

Q.Q.Q.Q. Okay.  And are you the father of

Christopher Gailey?
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A.A.A.A. I was.

Q.Q.Q.Q. And Christopher Gailey was the victim in this

case; is that correct?

A.A.A.A. That's true.

Q.Q.Q.Q. Okay.  And at the time when this case was tried

back in 2003, did you attend the trial?

A.A.A.A. Yes.

Q.Q.Q.Q. And when you attended the trial, where did you go

to watch the trial?

A.A.A.A. I was basically sitting about where I been sitting

in this trial.

Q.Q.Q.Q. Okay.  And you were here for the Montgomery part

of the trial where jury selection occurred?

A.A.A.A. No.

Q.Q.Q.Q. Okay.  Were you here --

A.A.A.A. Montgomery --

Q.Q.Q.Q. I'm sorry?

A.A.A.A. The jurors' selection?

Q.Q.Q.Q. Yes, sir.

A.A.A.A. Not that I remember.

Q.Q.Q.Q. Okay.

A.A.A.A. We attended in Asheboro.

Q.Q.Q.Q. In Asheboro.  Okay.

You didn't attend here in Montgomery County; you

did attend in Asheboro?
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A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  And on the days of the trial that you

attended, did you go there for the whole trial?

A.A.A.A. The whole trial, yes.

Q.Q.Q.Q. Did you go through the whole first guilt phase and

stay for the whole sentencing phase?

A.A.A.A. All of it.

Q.Q.Q.Q. And how often were you in the courtroom?

A.A.A.A. The whole time.

Q.Q.Q.Q. And you were sitting about how far from the front

of the courtroom?  Like how many rows back?

A.A.A.A. From the bench?

Q.Q.Q.Q. There's a bar between -- right behind counsel

table.  From that bar, there are rows.  How many rows back

were you in the galley?

A.A.A.A. We were on the second row or third row, but most

of the time on the second row.

Q.Q.Q.Q. Okay.  On the second or third row.

A.A.A.A. Uh-huh.

Q.Q.Q.Q. And how far away were you from where Defendant

Scott David Allen was sitting?

A.A.A.A. 25 feet at the most.

Q.Q.Q.Q. And were you sitting somewhere behind the state?

A.A.A.A. Yes.

Q.Q.Q.Q. And at any time during the trial, did you ever see
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Defendant Allen in any kind of restraints inside the

courtroom with the jury present?

A.A.A.A. No.

Q.Q.Q.Q. Did you ever see him in any handcuffs --

A.A.A.A. No.

Q.Q.Q.Q. During trial, when the jury's present, did you

ever see him in any handcuffs?

A.A.A.A. No.

Q.Q.Q.Q. Okay.  During trial with the jury present, did you

ever see him in any leg irons or shackles?

A.A.A.A. No.

Q.Q.Q.Q. And with regard to -- did you ever see him write

anything or talk to his lawyers?

A.A.A.A. Yes.

Q.Q.Q.Q. Could you please tell the Court in your own words

what you saw.

A.A.A.A. I seen him flipping his hands, playing with the

pencil, about like he's been doing during this trial.  And I

seen him write on his paper every now and then during that

other trial.

Q.Q.Q.Q. Okay.  And at the time you saw him flipping his

pencil and writing on the paper, did you ever see any

handcuffs on his wrists?

A.A.A.A. No.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Okay.  Thank you, Mr. Gailey.  
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No further questions, Your Honor, at this time.

THE COURT:THE COURT:THE COURT:THE COURT:  Cross-exam?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  No, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Thank you very much, sir.  You may

step down.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Thank you, sir.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I have a moment, Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, may counsel approach?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  On scheduling.

THE COURT:THE COURT:THE COURT:THE COURT:  Yes.

(Bench conference, not reported.)

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May it please the Court?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  I believe we're ready to go through

these exhibits.

First, Your Honor, with regard to State's Exhibit

Number 1, that would be Mr. Oldham's letter to

post-conviction counsel.  The state is going to withdraw

that exhibit after conferring with opposing counsel because

Mr. Oldham testified.  State's going to withdraw State's

Exhibit 1.

THE COURT:THE COURT:THE COURT:THE COURT:  One moment.

All right.  Thank you.  You may proceed.
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MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  And, Your Honor, the red one I'm

going to put over here, and it's not going to be admitted.

With regard to the rest of these, Your Honor,

first is State's Exhibit Number 2, Atkinson letter to Oldham

regarding consult with CDPL.

State's Exhibit 3, Atkinson letter to Oldham

regarding Mary Ann Tally advice.

State's Exhibit 4, Atkinson letter from Capital

Defender's Office.

State's Exhibit 5, Atkinson letter to

Mary Ann Tally regarding state's change of venue motion.

State's Exhibit 6, Oldham letter from Atkinson,

CDPL advice.

State's Exhibit 7, Atkinson letter to Oldham about

CDPL consult.

State's Exhibit 8, Atkinson letter to Bob Hurley.  

State's Exhibit 9, Dr. Hoover memo to Oldham.

State's Exhibit 10, Atkinson letter to forensic

pathologist.

State's Exhibit 11, Atkinson letter to Oldham

regarding order for private investigator and mitigation

specialist.

State's Exhibit 12, Atkinson and Oldham state's

subpoenas notes.

State's Exhibit 13, Atkinson list of potential
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defense witnesses and subpoenas.

State's Exhibit 14, Atkinson letter regarding

presence of Kelly Racobs at trial.

State's Exhibit 15, Atkinson letter to Oldham

regarding Christina Fowler.

State's Exhibit 16, Oldham Capital College seminar

agenda.

State's Exhibit 17, Oldham list of trial motions.

State's Exhibit 18, list of discovery given to

trial counsel by ADA Arthur Donadio.

State's Exhibit 19, Oldham billing records

redacted.

State's Exhibit 20, James Faggart trial testimony.

And, Your Honor, State's Exhibit 21 was admitted

earlier.  Also, State's Exhibit Number 22 was admitted

earlier.

State's Exhibit 23, John Butts trial testimony.

And, Your Honor, State's Exhibit 24 was admitted

earlier.

So State's Exhibit 25, Robert Peralta typed

statement to Chris Poole.

State's Exhibit 26, defendant's interview with

Denver law enforcement from Oldham file.  That should be

synopsis, Your Honor, synopsis of defendant's interview with

Denver law enforcement from Oldham file.

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 4 : 3 2

 20 4 : 3 2

 30 4 : 3 2

 40 4 : 3 2

 50 4 : 3 2

 60 4 : 3 2

 70 4 : 3 2

 80 4 : 3 2

 90 4 : 3 3

100 4 : 3 3

110 4 : 3 3

120 4 : 3 3

130 4 : 3 3

140 4 : 3 3

150 4 : 3 3

160 4 : 3 3

170 4 : 3 3

180 4 : 3 3

190 4 : 3 3

200 4 : 3 3

210 4 : 3 4

220 4 : 3 4

230 4 : 3 4

240 4 : 3 4

250 4 : 3 4



Page 1154

                             

State's Exhibit 27 is the video of defendant's

interview with the Denver Police Department on flash drive.

And, Your Honor, I've got those.  If I may

approach the clerk?

THE COURT:THE COURT:THE COURT:THE COURT:  You may.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  I believe Your Honor has white copies

of these.

THE COURT:THE COURT:THE COURT:THE COURT:  I do.  Except for the flash drive.

Well, I guess that's a white copy.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  I think that's a white copy.  And I

believe the clerk might have the red copy of the flash drive

because there was another clerk in here that day.  State's

Exhibit 27, Your Honor.

Would Your Honor like me to approach and retrieve

State's Exhibit 1, the white copy, and take that out of

Your Honor's list?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Thank you, Your Honor.

Your Honor, ask the record reflect the state has

in its possession State's Exhibit 1 the red copy and State's

Exhibit 2 the white copy.  And I am keeping those and not

admitting them.

THE COURT:THE COURT:THE COURT:THE COURT:  So noted.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, we have another batch.

THE COURT:THE COURT:THE COURT:THE COURT:  You're moving to admit all of the
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exhibits that you just stated?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  That's correct, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  And, I'm sorry, was there any

objection or not?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  The only objection is to hearsay

statements within trial counsels' files.  Pursuant to the

stipulations by the parties, those are being admitted for

the effect on trial counsel.

THE COURT:THE COURT:THE COURT:THE COURT:  The objections are noted.

State's Exhibits 2 through 20 are received.  23,

25, 26, and 27 are also received.

Your next batch?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, the next batch is going

to take us all the way down to State's Exhibit 63.

Your Honor, the first one is State's Exhibit 63,

Barry Bunting property receipt.

State's Exhibit 24 [sic], Catha Wright evidence

control forms.

State's Exhibit 65, Catha Wright request for

examination of physical evidence.

THE COURT:THE COURT:THE COURT:THE COURT:  I'm sorry, the exhibit before 65, what

did you say that was?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Catha Wright evidence control forms.

THE COURT:THE COURT:THE COURT:THE COURT:  What number did you say?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  64.
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THE COURT:THE COURT:THE COURT:THE COURT:  Okay.  I misheard you.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  I'm sorry, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  That would be on me then.  I thought

you said a different number.  

Okay.  Go ahead.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  State's Exhibit 65 is going to be

Catha Wright request for examination of physical evidence.

State's Exhibit 66, lab report gunshot residue

kit.

State's Exhibit 67, Jerry Webster supplemental

crime scene search.

State's Exhibit 68, Jerry Webster list of items

collected. 

State's Exhibit 69, Chris Poole synopsis of

investigation.

State's Exhibit 70, Byron Howard interview with

Chris Poole.

State's Exhibit 71, Coy Honeycutt interview with

Chris Poole.

State's Exhibit 72, Danny Lanier interview with

John Reid.

State's Exhibit 73, Dustin Maness interview with

John Reid.

State's Exhibit 74, Eddie Howard interview with

John Reid.
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State's Exhibit 75, Eddie Sherin interview with

Chris Poole.

State's Exhibit 76, Jeff Brantley interview with

Chris Poole.

State's Exhibit 77, Jeffery Page interview with

Chris Poole and John Reid.

State's Exhibit 78, Jeffery Page interview with

Chris Poole.

State's Exhibit 79, Kelly Racobs statement to

Denver law enforcement.

80, Lois -- State's Exhibit 80, Lois Fender

interview with Chris Poole.

State's Exhibit 81, Robert Johnson typed statement

to Chris Poole.

State's Exhibit 82, Shannon Diehl interview with

Chris Poole.

State's Exhibit 83, Tanzy Lanier interview with

John Reid.

State's Exhibit 84, Bennie Allen interview with

Danny Carter.

State's Exhibit 85, Brian Potts interview with

Danny Carter.

State's Exhibit 86, Robert Johnson's mother's

interview with Danny Carter.

State's Exhibit 87, Sherry and Bennie Allen
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interview with Danny Carter.

State's Exhibit 88, Harrington v. Richter,

562 US 86, 2011.

State's Exhibit 89, State v. Scott David Allen

direct appeal opinion.

Your Honor, state is going to move to introduce

those into evidence.

THE COURT:THE COURT:THE COURT:THE COURT:  Anything for the record?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, the continuing objection

to hearsay and trial counsels' files.  Pursuant to the

stipulation by the parties, those are all admitted for their

effect on trial counsel.

THE COURT:THE COURT:THE COURT:THE COURT:  The objection is duly noted.

Court will receive into evidence State's

Exhibits 63 through 89.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach, Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, I'm handing up to the

clerk State's Exhibits 63 through 86.  I've got white copies

for the Court, Your Honor, of those.

THE COURT:THE COURT:THE COURT:THE COURT:  What was 87 again?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  87 is Sherry and Bennie Allen

interview with Danny Carter.

Did you have 88, Harrington v. Richter?  

THE CLERK:THE CLERK:THE CLERK:THE CLERK:  I do.
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MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  And 89, Scott David Allen.  

THE CLERK:THE CLERK:THE CLERK:THE CLERK:  I do. 

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  That would complete the list,

Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  So you have 87 here.  Okay.

Then I have them as well, the white copies.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, that would be all the

exhibits the state's seeking to introduce into evidence at

this time.

THE COURT:THE COURT:THE COURT:THE COURT:  So noted.

Anything else that we can do right now?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Nothing for the state, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay.  Anything else for the

defendant?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  No, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Recess us until 9:30 in the morning,

please.

(Court recessed on Tuesday, October 1, 2024,

until Wednesday, October 2, 2024, at

9:30 a.m.)
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