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(Superior Court of Montgomery County resumed

session on Monday, September 30, 2024, before

the Honorable Kevin M. Bridges.)

THE COURT:THE COURT:THE COURT:THE COURT:  Good morning.  I hope that everyone

made it through the storm okay.

All right.  I don't see Mr. Chetson or your

client, Ms. Warren.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Correct, Your Honor.  Mr. Chetson

should be arriving very shortly.  He's been in

communication.  He's been dealing with some traffic.  

When he arrives, we will need to speak to

Mr. Allen briefly before proceeding on some matters this

morning.

THE COURT:THE COURT:THE COURT:THE COURT:  That'll be fine.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Thank you.

THE COURT:THE COURT:THE COURT:THE COURT:  Then we will wait.

And let the record reflect that the defendant is

not in the courtroom at this time, and neither is

post-conviction counsel Mr. Chetson.

(Pause in proceedings.)

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  I apologize, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Let the record reflect Mr. Chetson has

now arrived.

Did you want your client brought out at this

point, or do you want to go back to where he is?
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MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  We'll go back if that's appropriate,

Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  That's satisfactory.

Court will be at ease while defense counsel meets

with their client.

(Court at ease.)

THE COURT:THE COURT:THE COURT:THE COURT:  Let the record reflect that defense

counsel has returned.

Have y'all had adequate time to speak to your

client, Mr. Scott David Allen?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes.  Thank you.

THE COURT:THE COURT:THE COURT:THE COURT:  Let's bring Mr. Allen in, please.

Let the record reflect that the defendant,

Mr. Allen, is present in the courtroom.

And are there any other matters to address before

we resume?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Yes, Your Honor.  The state has two

matters that are administrative.

The first one I've got is a proposed order for a

non-appellate order for transcript of criminal proceeding.

I think parties are going to need it in this case.  And I've

given a copy to the defense.  And it does ask for an

expedited transcript.

The second matter is a proposed order granting the

state's motion for additional funds for the state's crime
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scene expert.  I've got that proposed order that I've given

to the defense, along with a list of the billing hours of

the state's expert.  He's already got -- he's already

exceeded the amount a little bit that he's gotten awarded,

which is 81.5 hours total right now, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Anything for the defense on that?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  No, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  You may approach.

I have signed both orders and I will give them to

Madam Clerk.

All right.  Are both sides ready to resume?  

What says the defendant?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, we have one matter --

THE COURT:THE COURT:THE COURT:THE COURT:  Sure.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  -- for Mr. Allen.

If I may approach the Court and the clerk with a

filing, please.  

Your Honor, I provided it to the state last night.

THE COURT:THE COURT:THE COURT:THE COURT:  You may.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, I've just handed to you

Mr. Allen's third supplemental motion for appropriate relief

which details what we would like to amend as claim 17.

This amendment is based on a disclosure that we

received from the state on Friday morning.  Friday would

have been September 27th of 2024.
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On Friday, Your Honor, Mr. Vlahos provided us with

a letter regarding his communications with one of the lead

investigators on this case, Mr. Chris Poole.

There's been a lot of testimony about Chris Poole

and the role that he played in this case, including taking

the statements of Ms. Vanessa Smith and many other

significant state's witnesses.

What we learned from Mr. Vlahos is that Mr. Poole

was represented by Mr. Allen's counsel, Will Atkinson, prior

to the 1999 case.

Mr. Allen did not have any notice of that

representation or any opportunity to comment on or waive

that conflict.

This was not brought to the attention of the trial

court in any records that we have by Mr. Atkinson.

Attached, we also went so far as to look up the

prior case in which Mr. Poole was represented in the old

electronic system, ACIS, and Mr. Atkinson's name is not

included in that system connected to that case.  So there is

no way that the Court, Mr. Oldham, or Mr. Allen or prior

post-conviction counsel could possibly have had notice of

this potential conflict.

Your Honor, last week, the state provided me with

what they believed was new discovery.  And I'm not a lawyer

to make mountains out of molehills.  I did not come charging

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 9 : 4 7

 20 9 : 4 8

 30 9 : 4 8

 40 9 : 4 8

 50 9 : 4 8

 60 9 : 4 8

 70 9 : 4 8

 80 9 : 4 8

 90 9 : 4 8

100 9 : 4 8

110 9 : 4 8

120 9 : 4 8

130 9 : 4 8

140 9 : 4 8

150 9 : 4 8

160 9 : 4 9

170 9 : 4 9

180 9 : 4 9

190 9 : 4 9

200 9 : 4 9

210 9 : 4 9

220 9 : 4 9

230 9 : 4 9

240 9 : 4 9

250 9 : 4 9



Page 751

A r g u m e n t  r e  a m e n d m e n t  t o  t h i r d  s u p p l e m e n t a l  m o t i o n  f o r

a p p r o p r i a t e  r e l i e f ,  c l a i m  1 7

out of the jury room shouting for, you know, additional

motions.  I went home and very carefully reviewed our

discovery for several hours, informed the state and the

Court that we had received that.  This is a very different

situation regarding this disclosure.

In addition, Your Honor, Mr. Rabil was a

testifying witness and, consistent with my understanding of

my obligations, I was not able to reach out to Mr. Rabil

this weekend about any new information or to speak with him

about his testimony because he's on the stand, and I do not

want to raise any appearance of impropriety.

Therefore, what we would ask of the Court at this

time is that we be allowed to file this amendment along with

the three attachments, which are Exhibits 106, 107, and 108,

and that we be allowed to expand the scope of this hearing

to include evidence of this claim.

Specifically, what we would ask, Your Honor, is

that Mr. Rabil completes his testimony.  That during the

course of the state's presentation, we be given leave to

conduct an independent investigation and ask the state's

witnesses questions about this disclosure.  And following

the state's presentation, that we be allowed to recall any

witnesses we feel are necessary to further substantiate the

claim, including potentially Mr. Oldham or Mr. Rabil.

We will be working as quickly as possible.  I
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think you see we worked over the weekend.  We are not trying

to delay this hearing any further.

And while, ordinarily, amendments to MARs do need

to be filed 30 days prior to a hearing, the statute

explicitly contemplates this situation where new evidence is

adduced in the course of a hearing and allows for amendments

that conform to that evidence.

Therefore, we feel this amendment is proper at

this time.  And that a possible further amendment, whether

to this claim or to any others, based on the testimony that

comes out, will be handled as expediently as counsel can

handle it after the hearing.

THE COURT:THE COURT:THE COURT:THE COURT:  Before I hear any response from the

state, let me take a moment to just read this third

supplemental motion for appropriate relief.

(Pause in proceedings.)

THE COURT:THE COURT:THE COURT:THE COURT:  What says the state?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, the state would object to

the granting of this third supplemental motion for

appropriate relief.  Specifically, two arguments.

One, that this motion is premature.  I see in the

claim for relief under number 1, under "wherefore" where

they claim for relief, that he be allowed to amend his MAR

to conform with the evidence to be introduced and developed

at the evidentiary hearing.  And then the sentence goes on.
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Your Honor, the statute they're seeking to come

under, General Statute 15A-1415(g), talks about when a

defendant may file amendments to a motion for appropriate

relief, and there's a clear dividing point before the

hearing and after the hearing has begun.

The last sentence of that statute states:  

"After such hearing has begun, the defendant may

file amendments only to conform the motion to evidence

adduced at the hearing, or to raise claims based on such

evidence."

At this time, the evidence that defendant is

seeking to challenge -- which is the disclosure that I made

in my letter of September 27, 2024 -- is not in evidence, so

they can't make a motion to change it to the evidence

adduced at the hearing if the evidence hasn't been presented

yet.

The state's under no requirement to prove anything

in this case.  The state doesn't have to call Officer Poole.

So where we stand currently, it's premature.

The second argument, Your Honor, is that if we're

looking at this claim on its face with everything that's

been attached to it, the state would respectfully request a

hearing under NC General Statute 15A-1420(c)(1) and (c)(3).

(c)(1) states:  

"Any party is entitled to a hearing on questions
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of law or fact arising from the motion" -- meaning motion

for appropriate relief -- "and any supporting or opposing

information presented unless the Court determines that the

motion is without merit.  The Court must determine, on the

basis of these materials and the requirements of this

subsection, whether an evidentiary hearing is required to

resolve questions of fact."

And then under (c)(3):  

"The Court must determine the motion without an

evidentiary hearing when the motion and supporting and

opposing information present only questions of law."

Your Honor, the state's position is that no

factual issues have to be resolved regarding defendant's

SMAR3.  That on the pleading itself, Your Honor can do two

things.

You can find as a question of law that he's not

entitled to the relief he requests.  And you can also find

that, pursuant to everything -- the information that he's

attached and any opposing information, which this is all of

it, Your Honor -- that it's meritless.

And specifically, with regard to the letter that I

sent them, I stated plainly that this was not a discovery

disclosure.  It's their Exhibit 106.  It said:  Although the

state has no statutory or constitutional obligation to

provide this information to you -- and I cited State v.
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Sexton, 352 N.C. 336 at 332, a 2000 decision, and District

Attorney's Office for the Third Judicial District v.

Osborne, 557 U.S. 52 at 68 through 69, 2009 decision from

the United States Supreme Court -- I thought it would be

prudent to do so out of an abundance of caution in the

interests of justice, Your Honor.

So what I'm providing them in this letter is

information that came to light while I'm traveling back and

forth to this hearing.  

And they asked the follow-up question via email

that I responded to about when did I first learn of this

information.  And my email back to them is that -- State's

Exhibit 108, got the whole exchange there.

And I responded to Ms. Warren's question to me,

and I said:  

"Dear Liv, I recall that he first mentioned it to

me on Wednesday evening, and I called him back yesterday

evening" -- meaning Thursday -- "to ask follow-up questions

so I could put it in a letter to send to you and Damon.  I

was on the road on both occasions.  I hope this email

answers your question."

So this is recent information that I'm getting

from the officer that I'm considering calling as a witness

in this MAR evidentiary hearing.  And I think in the

interests of justice, whether I have an obligation to turn
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it over or not, I probably should.

And trained at the DOJ, we don't always do the

minimum we're required to do; sometimes, we do what we

should, which is above the minimum.

And in this particular instance, the information

that I conveyed that the officer conveyed to me is on the

first page of my letter in the middle of the first

paragraph, and this is what Agent Poole told me.

"When Mr. Poole was 18 or 19 years old, he engaged

with others in spreading bags of trash and the contents

thereof in the yard of a local teacher.  His conduct

resulted in his being charged with littering offenses.

Attorney Carl W. Will Atkinson represented Mr. Poole on the

charges and secured an arrangement with the local prosecutor

whereby the charges would be dismissed if Mr. Poole

completed a certain number of hours of community service.

Mr. Poole completed the requisite number of community

service hours, and the charges were dismissed."

That's what was communicated to me by Agent Poole

and that's what I communicated to the defense, Your Honor.

And based on that, they filed a third supplemental

MAR and claim that they want to raise in that third

supplemental MAR that trial counsel were ineffective because

Mr. Atkinson's past representation of Mr. Poole raised an

impermissible conflict in his representation of Mr. Allen.  
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And what the state is asking, Your Honor, is that

the Court does not dismiss the motion because it's

premature.  That the Court allow us to be heard on the legal

issues and on the merit -- that the claim is meritless just

on the face of what you've got -- before proceeding to allow

the defendant to offer evidence on it or to open up the

hearing to all kinds of different allegations that had

nothing to do with what the defendant pled originally in any

of the prior post-conviction pleadings.  That's what the

state's asking for, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Ms. Warren?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes, Your Honor.

I'm surprised to hear the state's arguments which

seem in conflict at the outset.  They argue that we cannot

make this amendment because we have not introduced the

evidence yet.  But they also would like to bar us from

introducing any evidence and urge you to decide this on the

legal merits itself.

Your Honor, this issue is very well documented in

case law.  And I will note, as we put in our filings,

counsel only asked Mr. Poole eight questions on

cross-examination in front of the jury.

You have already heard substantial evidence from

Mr. Rabil about Mr. Poole, the questions that were asked of

him, and the investigation that trial counsel did.
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There are a number of facts regarding

Mr. Atkinson's representation of Mr. Poole that may be

relevant.

And, Your Honor, the case law dictates different

standards based on whether Mr. Allen should have known about

this conflict and objected, whether the trial court should

have known about the conflict and objected, or no one could

have known, and Mr. Atkinson failed to raise it to his

client and to the trial court at the time.

We have not yet developed those facts because

we've just learned of this information, and we believe that

we should have the right to develop those facts.

Your Honor, the state also suggests that they did

not have to give us this information.  They knew they needed

to give us this information.  And, in fact, that is why

Mr. Vlahos gave us this information.

The interesting fact about the timing of this is

that other information that Mr. Vlahos has obtained has been

provided immediately -- or at least it has been my

understanding that it has been provided immediately.  This

was not provided to us on Wednesday evening, on Thursday

morning, or Thursday evening.  It was provided on Friday.

We are now disadvantaged because, again, we were

not able to speak with our testifying witness over the

weekend.
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We believe that it is appropriate to allow us to

extend the scope of this hearing, which is ongoing, to cover

these issues.

Now, the state has suggested that they simply

won't call Mr. Poole.  Again, because we did not have any

evidence of Mr. Poole, we have not placed Mr. Poole under

subpoena.  And we would ask that if the state does not call

Mr. Poole, that the Court extend that subpoena to the

defense and to our right to call Mr. Poole after we have

conducted this investigation.

This is -- this was a capital case, Your Honor.

And this was one of two critical law enforcement witnesses.

Mr. Atkinson sat through this entire trial.  He

sat through years ostensibly knowing about this.  He did not

disclose this information to post-conviction counsel in

2006, when the first MAR was filed, in 2013, or recently.

That raises very serious concerns about his

credibility and his allegiance to his capitally

charged-and-convicted client, Mr. Allen.

Moreover, Your Honor, at the time of this trial,

in the late '90s, there were ethical opinions not just in

North Carolina but in other states that clearly documented

that exactly this kind of situation was, in fact, a

conflict.

And there was case law going well back.  I believe
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the first case is in the 1960s and goes through the '80s.

We begin to see North Carolina Supreme Court cases I believe

in the 1980s.

Again, we have not extensively briefed the case

law in this MAR because, we agree, we need to develop more

facts before arguing exactly which standards will apply to

your consideration of this claim.

THE COURT:THE COURT:THE COURT:THE COURT:  Mr. Vlahos?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, state's position is that

you can decide this matter with the items you have before

you now.

Specifically, the defense handed up, and

Your Honor has, the transcript of the proceedings, including

the trial.

Well, on the transcript of those proceedings, it's

not Mr. Atkinson who cross-examined Mr. Poole.  It's

Mr. Oldham who cross-examined Mr. Poole.  And that's in the

transcript, and I can pull it and get you the transcript

pages.

Also, on the sheet before you that was Defendant's

Exhibit 107, which is the printout from ACIS, it shows an

offense date of June 17 of 1990, and the disposition date of

August 8th of 1990.

And the state has had marked and plans to admit

Mr. Atkinson's fee applications and billing records.  It
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shows he was appointed on or about August 26 of 1999.  It

should also be in the court file.  So more than nine years

after Mr. Atkinson represented Agent Poole, he got appointed

to represent Scott Allen in this murder case.

So the -- and we can get into the standard if 

Your Honor would like.  It's just -- if we're arguing the

law, then the state would like to be heard.

THE COURT:THE COURT:THE COURT:THE COURT:  One moment.

(Pause in proceedings.)

THE COURT:THE COURT:THE COURT:THE COURT:  All right.  I'm inclined to allow the

defendant to expand the scope of the evidentiary hearing.  

And after I state some of my reasoning on the

record, I will still allow further argument on this issue

since this is something that I am just hearing now for the

first time at this point in this evidentiary hearing.

Evidence has arisen that, although it is not

formally received into evidence, it does have a direct

bearing and impact on the issues to be decided at this

evidentiary hearing, and that is whether there existed an

impermissible conflict with trial counsel Will Atkinson

representing the defendant at his trial all those years ago,

and how any such conflict may have affected Mr. Atkinson's

preparation of the case, including trial strategy and his

reasoning for how he conducted the trial.

So it appears to me that there are material and

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 11 0 : 0 9

 21 0 : 0 9

 31 0 : 0 9

 41 0 : 0 9

 51 0 : 0 9

 61 0 : 1 0

 71 0 : 1 0

 81 0 : 1 0

 9

101 0 : 2 2

111 0 : 2 2

121 0 : 2 2

131 0 : 2 2

141 0 : 2 2

151 0 : 2 2

161 0 : 2 2

171 0 : 2 2

181 0 : 2 2

191 0 : 2 2

201 0 : 2 2

211 0 : 2 2

221 0 : 2 3

231 0 : 2 3

241 0 : 2 3

251 0 : 2 3



Page 762

A r g u m e n t  r e  a m e n d m e n t  t o  t h i r d  s u p p l e m e n t a l  m o t i o n  f o r

a p p r o p r i a t e  r e l i e f ,  c l a i m  1 7

relevant questions as to the conduct of Mr. Atkinson in

light of Mr. Poole's involvement in the trial.  And I think

that claim 17 from post-conviction defense counsel does

raise important issues of fact, and it does have merit.

So that's where I am at this point.  But before I

proceed with a final ruling, I'd be -- welcome to hear

further argument from counsel on this.

Mr. Vlahos, I know you want to respond.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Yes, Your Honor.

The state's going forward on two grounds.  You can

decide this as a matter of law and its merit just on the

items you have in front of you.

THE COURT:THE COURT:THE COURT:THE COURT:  I understand.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  I got the page numbers of the

transcript where it shows cross-examination of 

Agent Chris Poole by Mr. Oldham.  It's pages 2124 through

2125, 2124 through 2125 of the trial transcript.

Specifically with regard to the merits of the

case, Your Honor, the state has the case of State v. Walker.

THE COURT:THE COURT:THE COURT:THE COURT:  Let me back you up for just a moment.

You said Mr. Oldham's transcript?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  The trial transcript, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  The trial transcript.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  The trial transcript, on pages 2124

through 2125, at the very top of cross-examination, it says,
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"Cross-examination of Agent Chris Poole by Mr. Oldham."

THE COURT:THE COURT:THE COURT:THE COURT:  That's where I heard Oldham.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  And then the first question, it says,

"(By Mr. Oldham)," and then he asks the first question.  So

the transcript shows that Mr. Oldham cross-examined

Mr. Poole, not Mr. Atkinson.

Now, as far as the merits, because that's where

the Court's concern or the focus is, state's got a case to

hand up, State v. Walker.

THE COURT:THE COURT:THE COURT:THE COURT:  You may approach.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach?

Your Honor, this is an interesting case to bring

up because it has an impact on the standard for reviewing a

MAR that was set in this case in 2021, State v. Allen.

THE COURT:THE COURT:THE COURT:THE COURT:  You may proceed.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, this is the case of State

of North Carolina v. Kenneth Louis Walker, in the Supreme

Court North Carolina, 385 N.C. 763.  It's a 2024 decision,

March 22nd of 2024.

And, Your Honor, in this case, the defendant was

convicted of first-degree murder, sentenced to life without

parole.  And on appeal, the defendant's appellate attorney

filed an Anders brief.

Over two decades later, the defendant filed a

pro se MAR alleging multiple claims of ineffective
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assistance of trial counsel and one claim of ineffective

assistance of appellate counsel.  And this is the

Supreme Court reviewing the Court of Appeals decision.

And what the Supreme Court tells us there on

page 2 is that the Court of Appeals reviewed the trial

court's order to determine whether the findings of fact are

supported by evidence, whether the findings of fact support

the conclusions of law, and whether the conclusions of law

support the order entered by the trial court, which is the

appellate standard for review of MARs.  

But then, the defendant challenged this.

It said, "However, when it recounted the standard

of review for a MAR, the Court of Appeals failed to state

that review is 'in the light most favorable to defendant,'

which was first established in an opinion of this Court

published in August 2021."  It says, "See State v. Allen,"

which is this case.

And the reason that's important, Your Honor, is

the standard of review -- talking about the MAR standard of

review, that applies to trial courts -- how do you look at

it?  Do you look at it under the statutory standard or under

the standard that was established in Allen?  Do you look at

it in the light most favorable to the defendant when you're

making a merits decision on the case?  And that's whether

you're making a merits decision after hearing the evidence
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or whether you're making a merits decision to decide whether

it merits a hearing.  It could be meritless, and you can

deny it.  You have that power.  That's what Walker

re-establishes.

And what the Supreme Court said about that in

Allen, "This Court established that the factual allegations

contained in the defendant's MAR should be reviewed 'in the

light most favorable to defendant.'"

Under Allen, for the first time in our

jurisprudential history, MARs were to be read in the light

most favorable to defendants.

We now return to the standard of review which

existed prior to Allen, that is, statutory review pursuant

to North Carolina General Statute § 15A-1420(c).

"Reviewing a defendant's asserted grounds for

relief in the light most favorable to defendant is a

departure from this court's longstanding standard of review.

The mere fact that some ground for relief is asserted does

not entitle defendant to a hearing or to present evidence.

An MAR court need not conduct an evidentiary hearing if a

defendant's MAR offers insufficient evidence to support his

claim or only to search general allegations and

speculation."

And that's the state's argument here, Your Honor,

that it's insufficient, based on the allegations he's made
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with what he's attached to his MAR and what you know about

the record, to sustain this claim to go to an evidentiary

hearing.

While the law of the case -- Your Honor, the law

of the case doctrine in this case, that's why the state

hasn't sought any kind of relief for the claims that were

remanded from the Supreme Court.  We got the law of the case

doctrine.  We're not asking to change this.  But it is a new

claim that comes out after this 2024 decision of the Supreme

Court, so you should apply this 2024 decision of the Supreme

Court to this claim, defendant's claim 17.

Now, he's claiming an impermissible conflict of

interest.  And that brings up United States Supreme Court --

If I may approach, Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  You may.

Ms. Warren, did you want to be heard before we

move on to another case?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  I will hear you now.  

We'll go back to you, Mr. Vlahos.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Yes, sir.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  All right.  First of all, Your Honor,

Mr. Allen is constitutionally entitled not to one

conflict-free attorney but to two conflict-free attorneys.

This was a capital hearing.  Mr. Allen was facing
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the most grave punishment that our society prescribes.  And

our supreme courts have said he was entitled to two

conflict-free attorneys.  It does not matter who conducted

the cross-examination.

As Your Honor pointed out in the initial -- in its

initial oral response to this, the obligation of

Mr. Atkinson to investigate, to prepare, to develop a

strategy, and to cross-examine the state's witnesses and

challenge their evidence may well have been affected by this

conflict.

And I want to point specifically Your Honor to

some of Mr. Rabil's testimony on his direct.  He testified

that he was very surprised when he looked at the information

that was in trial counsels' files because Mr. Poole's

statements that were purportedly taken, trial counsel only

had formal, final, typed versions.  That was very

inconsistent --

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Objection to that representation.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.  

I'll let you argue further if you need to.  

Go ahead.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Mr. Rabil stated that that was

inconsistent with how discovery was generally received at

the time, which often included the officer's handwritten

notes.
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Your Honor, this weekend, I reviewed both of trial

counsels' files.  Neither include the handwritten notes of

the witness statements taken by Mr. Poole nor do the

discovery lists provided to trial counsel include those

handwritten notes.

Now, significantly, those discovery lists do

include other handwritten notes by other officers but not by

Mr. Poole.

Without further development, we cannot answer the

questions of Mr. Atkinson's interactions with Mr. Poole and

the rest of the state's witnesses in his preparation and

investigation and presentation of this case to the jury.

To the extent that Mr. Vlahos is arguing that

State v. Walker has somehow changed the standard, first of

all, Your Honor, I agree that the law of the case does

govern this case, and any amendment would be governed by the

same law of the case as the initial filings.

However, Your Honor, I will point out that the

opinion in State v. Allen in 2021 used this language of the

light most favorable, and the state is suggesting that that

somehow converted the standard.

In that opinion, the state -- the majority opinion

cited to State v. McHone, 348 N.C. 258.  Specifically, the

language in McHone that says:  

"Under subsection (c)(4), read in pari materia
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with subsections (c)(1), (c)(2), and (c)(3), an evidentiary

hearing is required unless the motion presents assertions of

fact which will entitle the defendant to no relief even if

resolved in his favor."

That is the language from McHone which Walker does

not touch and change.

McHone, in fact, Walker says, remains the

standard.  And McHone says that Mr. Allen is entitled to an

evidentiary hearing unless the motion presents assertions of

fact, which will entitle the defendant to no relief even if

resolved in his favor.

I think for the reasons Your Honor has already

stated on this record, this is a meritorious claim that may

well be resolved in Mr. Allen's favor based on further

evidence to be presented.

THE COURT:THE COURT:THE COURT:THE COURT:  Do you want to respond to that before

we move on to another case?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Yes, Your Honor.  

First of all, as Your Honor knows, the state was

not -- the defendant did not produce to the state the

complete files of trial counsel, so I have no way of

confirming or not confirming that statement that she

searched trial counsels' files.

The state did get from Mr. Atkinson's files

approximately 1,000 -- 2,144 pages of discovery.  And in
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Mr. Oldham's case, 3,057 pages of discovery.  And then there

were some pages that didn't come over that Your Honor

granted the state, and it was -- it was not much, and it

looked like copies of stuff that could have been in there

anyway.

And that was from -- those were from items that

the defendant gave to the Court, not from an in camera

review of all of trial counsels' files.

However, the state not only produced to the

defense all the DA's files, but all the law enforcement

files as well.  And in those law enforcement files -- that

Ms. Warren has already put on the record -- was produced to

prior post-conviction counsel years ago, and the state

produced in 2022 before this hearing was scheduled,

forwarded to Ms. Warren and her then co-counsel Mr. Maher.  

And the state included in that, in the law

enforcement file Bates-stamped pages 000023 through 000047,

which is a handwritten statement with Vanessa Smith's

signature right on the bottom with the date of 8/10 of '99.

That particular statement matches up with the

typewritten statement that Mr. Poole gave and was provided

to the defense from Ms. Smith's statements of 8/10 of '99.

Then on 8/11/99, she gave another statement that

was actually typewritten, and she signed the typewritten

pages.  That's what defense has.  There's no question that
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defense has that.

Also, with regard to trial counsels' files, it's

been through a lot of post-conviction counsel.  You heard

Mr. Oldham testify that he gave it to Barbara Blackman,

she's the appellate counsel.  It's been through Mike Unti.

He had Dionne Gonder on the case with him at first, then he

had Margaret Lumsden on the case with him.  Then Ms. Warren

was appointed.  Then Mr. Maher was with her for a while.  He

had to leave, then Mr. Chetson got appointed.  So these

files -- defense attorneys' files have been through multiple

attorneys before the state got copies of anything.

In addition to that, Your Honor, there was a

hearing that's on the record in this case where I subpoenaed

trial counsel to bring any files that they may have had

left.  

There was a hearing before we had the 2017 limited

evidentiary hearing and before the 2018 evidentiary hearing.

And Mr. Atkinson, after having thought he gave all his files

over to post-conviction counsel or appellate counsel,

brought five three-ring binders of notebooks of more

discovery that went over to Mr. Unti and Ms. Lumsden.

So as far as looking at it at the caboose and

claiming that this is not or was never given over to

defendant's counsel is a questionable statement at best.

And that's something that I plan to cross-examine Mr. Rabil
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about, but I wanted to state it here since it's being stated

there.

The state has no way of knowing, you know, what

was given over then or what -- you know, unless something is

Bates-stamped.  And you can look at it.  Until now, state

has no idea.

But what we do know is we gave it over from the

law enforcement file years ago to post-conviction counsel,

and I think it's in the DA's file that went to

post-conviction counsel.  So -- this handwritten same

statement that I talked about.

So they've gotten it, yet no claim has been raised

to say that, oh, there's a Brady violation, we didn't get

Officer Poole's handwritten statements.  And that's where it

stands today.

So it looks like expanding this hearing, you know,

if we're going to get into issues like that, then the state

needs time to prepare.  There's been no claim made on that.  

I know Mr. Rabil has been talking about stuff here

and there and interjecting, but I plan to cross-examine on

that, and our cross is not yet done.

So that's with regard to those.

Now, back to law --

THE COURT:THE COURT:THE COURT:THE COURT:  Any last word or that before we move

on?
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MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes, Your Honor.

The -- Mr. Allen is not raising a Brady claim

here.  It is about trial counsels' conduct in investigating.

Mr. Vlahos has cited to one portion of the files

that were produced to post-conviction counsel -- not to

trial counsel to anyone's knowledge -- that have a

handwritten statement from Mr. Poole regarding

Vanessa Smith's statement on August 10th of 1999.  That is

only one of her statements to law enforcement.  

And Mr. Poole took many, many statements,

including, I believe, Mr. Page, Mr. Blackwelder,

Mr. Honeycutt, all of which appear in this typed format.

Your Honor, Mr. Allen has a right to investigate

and develop evidence on this.  If the state would like to

further cross-examine Mr. Rabil about this -- again,

Your Honor, we are asking to investigate and recall

Mr. Rabil, because we have not been able to speak with him

about this or ask him to review any materials.

THE COURT:THE COURT:THE COURT:THE COURT:  Are you ready to move on to your next

case?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Yes, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  You may proceed.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, I apologize.  If we are

going to have a lengthy legal argument, may I be excused for

about two minutes?
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THE COURT:THE COURT:THE COURT:THE COURT:  We'll take a five-minute recess.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Thank you.

(Recess.)

THE COURT:THE COURT:THE COURT:THE COURT:  Let the record reflect that the

defendant is present in the courtroom with both of his

attorneys.  

And, Mr. Vlahos, I believe you were about to make

another argument.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Yes, Your Honor.

The argument has to do with the United States

Supreme Court decision I handed up, Cuyler v. Sullivan,

446 U.S. 335, a 1980 decision by the United States Supreme

Court.

In this case, Your Honor, two privately retained

lawyers represented three co-defendants throughout state

proceedings that followed indictment, including a trial.

And Defendant Sullivan challenged this, saying

that because he had -- because the lawyer was engaging in

multiple -- representation of multiple clients at the same

time, he had a conflict of interest or there was -- there

was a possibility of a conflict of interest that affected

his case.

And the United States Supreme Court on page 7

of this case states the standard -- under letter B, there's

a bracketed 13 there.  And the standard is:  
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"In order to establish a violation of the

Sixth Amendment, a defendant who raised no objection at

trial must demonstrate that an actual conflict of interest

adversely affected his lawyer's performance."

And to stress what that means, down in the

holding, which is under the letter C, the holding under

letter C states, the first part of that paragraph:  

"The Court of Appeals granted Sullivan relief

because he had shown that the multiple representations in

this case involved a possible conflict of interest.  We

hold" -- meaning the United States Supreme Court.  "We hold

that the possibility of conflict is insufficient to impugn a

criminal conviction.  In order to demonstrate a violation of

his Sixth -- of his Sixth Amendment rights, a defendant must

establish that an actual conflict of interest adversely

affected his lawyer's performance."

When Ms. Warren was arguing, she stated that there

may well have been a conflict of interest in the way

Mr. Atkinson prepared his case or cross-examined.  "May well

have been" doesn't cut it.  That's "possible" language.

It's got to be an actual conflict of interest that adversely

affects the attorney's performance.

So that leads us to an ethical violation.  Is that

a per se ineffective assistance?

May I approach, Your Honor, with another case?
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THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, this case is Burt v.

Titlow, 571 U.S. 12, a 2013 decision by the United States

Supreme Court.

And in this particular case, Your Honor, the

defendant's attorney sold some publication rights and book

rights.  He got the defendant's book rights and he had the

defendant do certain things and stepped in and got some

other attorneys out of the case.  Kind of shady dealings.

And the defendant raised the issue that, hey, this

unprofessional conduct should be per se ineffective

assistance of counsel under Cuyler v. Sullivan.  That's the

issue in the case.

So the Supreme Court had to decide it.  And on

page 6 of the opinion -- it's the paragraph all the way down

at the bottom of page 6, on the left-hand side, where the

Court says:  

"Despite our conclusion that there was no factual

or legal justification for overturning the state court's

decision, we recognize that Toca" -- and that's the lawyer

-- "Toca's conduct in this litigation was far from

exemplary.  He may well have violated the Rules of

Professional Conduct by accepting respondent's publication

rights as partial payment for his services, and he waited

weeks before consulting respondent's first lawyer about the
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case.  But the Sixth Amendment does not guarantee the right

to perfect counsel; it promises only the right to effective

assistance, and we have held that a lawyer's violation of

ethical norms does not make the lawyer per se ineffective."

And that's the operative language of that case,

Your Honor, because I noticed that they argued a rule of

professional conduct in the motion.

So does not make Mr. Atkinson per se ineffective,

even if he did happen to violate a rule of professional

conduct by having represented Chris Poole over nine years

before and gotten a case dismissed before he represented

Defendant Allen.

So that leads us to, was there an actual conflict

of interest that adversely affected Mr. Atkinson's

performance?

And that argument goes down to basically two

statutes.

THE COURT:THE COURT:THE COURT:THE COURT:  Do you want to respond before we

proceed?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  I do, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  I will hear you.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Thank you.

First of all, if you'll continue looking at Burt

v. Titlow, the state stopped reading at a very significant

point in that paragraph.  The following sentence continues:  
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"Troubling as Toca's actions were, they were

irrelevant to the narrow question that was before the Sixth

Circuit:  Whether the state court reasonably determined that

respondent was adequately advised before deciding to

withdraw the guilty plea."

Again, this is a case decided under the AEDPA, the

Antiterrorism and Effective Death Penalty Act.  And the

Court's rulings are through the multiple layers of

deference, which is very clearly stated in this holding in

and of itself.

Second, Your Honor, Cuyler is also a federal

habeas case applying different standards.  Cuyler and the

line of cases on which it relies also comes through a number

of records that demonstrate that the client may have well

had a reason to object or to know and to make a record.

Our state court -- which we've cited State v.

Murrell, 362 N.C. 375 -- has reviewed many of these

opinions.  

I do not believe it is clear, according to our

state's law, exactly which standard is applied in a case

like this where the evidence may show that neither Mr. Allen

nor Mr. Oldham nor the trial court knew or had notice that

there was a possible conflict.

Now, Mr. Vlahos is quoting me for using a possible

and potential conflict.  And, Your Honor, the reason that
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I'm using that language is because I am also bound by

ethical obligations and I cannot overassert what the

evidence, that we have yet to investigate, may or may not

show.

But as Your Honor has already noted, I do believe

that we may learn information that demonstrates there was an

actual conflict, and that we are entitled to investigate and

present that information.

Your Honor, it's possible that Chris Poole will

simply assert privilege over all of his communications with

Mr. Atkinson.  And if that happens, we will have additional

arguments about the standards to be applied.  But we can't

know what the evidence will say, what the witnesses will say

until it is developed.

THE COURT:THE COURT:THE COURT:THE COURT:  Mr. Vlahos?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, whether there was an

actual conflict of interest in this case boils down to

cross-examination of Mr. Poole when he was on the stand

during trial.  And there's two North Carolina statutes to

take into account.

May I approach, Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  The first statute is -- and I was

able to get the 1991 version of North Carolina General

Statute 14-399 entitled "Littering."
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The second statute is North Carolina General

Statute 8C-1 Rule 609.  It's a rule of evidence, impeachment

by evidence of conviction of crime.

THE COURT:THE COURT:THE COURT:THE COURT:  You may proceed when ready.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, first, the oldest version

I could get on Lexis was a 1991 version of the littering

statute, 14-399.  Subsections (c) and (d) set out the

punishments when it's a misdemeanor.  

And you can tell from the offense sheet that's

listed it was charged as a misdemeanor, M, littering

public/private places on the thing, and it was voluntarily

dismissed.  It even has a statute here, that's how I found

the statute.

(c) says:  Any person who violates this section in

an amount not exceeding 15 pounds and not for commercial

purposes is guilty of a misdemeanor punishable by a fine of

not less than $100 nor more than $500 for the first offense.

And paragraph (d) states, in part:  Any person who

violates this section in an amount exceeding 15 pounds, but

not exceeding 500 pounds, and not for commercial purposes,

is guilty of a misdemeanor punishable by a fine of not less

than $100 nor more than $1,000.

Subsection (e) goes into a felony for over

500 pounds, but the case wasn't charged as a felony.  So

either misdemeanor that Mr. Poole was charged is such a

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 11 0 : 5 7

 21 0 : 5 7

 31 0 : 5 7

 41 0 : 5 8

 51 0 : 5 8

 61 0 : 5 8

 71 0 : 5 8

 81 0 : 5 8

 91 0 : 5 8

101 0 : 5 8

111 0 : 5 8

121 0 : 5 8

131 0 : 5 8

141 0 : 5 8

151 0 : 5 9

161 0 : 5 9

171 0 : 5 9

181 0 : 5 9

191 0 : 5 9

201 0 : 5 9

211 0 : 5 9

221 0 : 5 9

231 0 : 5 9

241 0 : 5 9

251 0 : 5 9



Page 781

A r g u m e n t  r e  a m e n d m e n t  t o  t h i r d  s u p p l e m e n t a l  m o t i o n  f o r

a p p r o p r i a t e  r e l i e f ,  c l a i m  1 7

misdemeanor that is not punishable by time in jail, only

punishable by a fine.

And the operative statute under Rule 609, which

I've handed up to Your Honor, this is a modern version.  I

think it's similar -- or I think it mirrors the one that was

in effect in -- when this case was tried in 2003,

impeachment by evidence of conviction or crime.

The General Rule, paragraph (a), for the

purpose --

THE COURT:THE COURT:THE COURT:THE COURT:  Didn't you say it was thrown out?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  I'm sorry?

THE COURT:THE COURT:THE COURT:THE COURT:  The littering?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  The littering was voluntarily

dismissed, Your Honor, after he did community service.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  It's not even a conviction.

THE COURT:THE COURT:THE COURT:THE COURT:  That's why I was wondering why we're

doing this.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  It's not even a conviction.  It's not

within the 10 years.  I mean, it's the whole slew.  It just

didn't come in.  

So Mr. Atkinson, if he's -- excuse me -- or even

Mr. Oldham, if he goes, "Have you pled guilty to or been

convicted of an offense that's punishable as a Class 3 -- or

Class 2 misdemeanor or above," the answer would be "No."

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 11 0 : 5 9

 21 0 : 5 9

 31 0 : 5 9

 41 0 : 5 9

 51 1 : 0 0

 61 1 : 0 0

 71 1 : 0 0

 81 1 : 0 0

 91 1 : 0 0

101 1 : 0 0

111 1 : 0 0

121 1 : 0 0

131 1 : 0 0

141 1 : 0 0

151 1 : 0 0

161 1 : 0 0

171 1 : 0 0

181 1 : 0 0

191 1 : 0 0

201 1 : 0 0

211 1 : 0 0

221 1 : 0 0

231 1 : 0 0

241 1 : 0 0

251 1 : 0 0



Page 782

A r g u m e n t  r e  a m e n d m e n t  t o  t h i r d  s u p p l e m e n t a l  m o t i o n  f o r

a p p r o p r i a t e  r e l i e f ,  c l a i m  1 7

So there's no actual conflict of interest because

the attorney cannot ask the question to undermine

credibility on the stand by the Rules of Evidence.

So any actual conflict of interest that may have

existed does not exist in this case because it wasn't a

conviction.

So that's the only actual conflict of interest

that I could think of for Mr. Atkinson, would be if he was

the one cross-examining him and he had knowledge of the

prior offense, why didn't he ask about it?  Well, because it

wasn't a conviction, and you can't use it to impeach his

credibility.

That's the answer to all this, is that there's no

actual conflict of interest that affected the attorney's

performance in this case.

You've heard about the attorney's performance in

this case and what he did.  And there is no actual conflict

of interest, Your Honor, and that's what all the paperwork

in front of you says.

So Your Honor should dismiss this without having

an evidentiary hearing, both on the fact that it's meritless

and because you can make this decision based on the law, not

based on any facts that are in dispute.

THE COURT:THE COURT:THE COURT:THE COURT:  Ms. Warren?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes, Your Honor.
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Neither Cuyler nor any other case -- whether in

the federal courts or in North Carolina's courts, that this

counsel is aware of -- state that an actual conflict of

interest is limited to the ability to impeach a witness with

a prior conviction on the stand.

Again, that is not the claim that Mr. Allen is

making.

Your Honor, I can think of a number of things that

Mr. Poole may have disclosed to Mr. Atkinson during the

course of his representation that created an actual conflict

of interest in Mr. Atkinson's subsequent representation of

Mr. Allen.

And if the Court would like me to detail those, I

would ask that I be allowed to do so in camera because I

believe at this time they reveal defense strategy, but I am

happy to do so.

I do not believe that there's any case law that

suggests, nor have we crafted the claim to suggest, that

Mr. Atkinson or Mr. Oldham were ineffective for failing to

impeach Mr. Poole with this conviction.  That is not the

claim.

As Your Honor has recognized, the claim is that an

actual conflict may have impeded the investigation, the

development of strategy, and the presentation of evidence

and cross-examination of many of the state's witnesses,
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including Mr. Poole, at trial based on information that

Mr. Atkinson gained during his representation of Mr. Poole.

THE COURT:THE COURT:THE COURT:THE COURT:  Anything else, sir?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, what Ms. Warren just

described is speculation and conjecture.  None of it is an

actual conflict of interest to the point it adversely

affected Mr. Atkinson's performance.

THE COURT:THE COURT:THE COURT:THE COURT:  Any last word based on that?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  I'll just repeat that we should be

allowed, based on the information before the Court at this

time, to be able to expand the scope of the hearing to

develop that evidence, Your Honor.

(Pause in proceedings.)

THE COURT:THE COURT:THE COURT:THE COURT:  All right.  I'm trying not to belabor

this issue so I'll proceed.  

I have considered just taking a recess and then

calling y'all back at some later time, but I didn't want to

do that.  I'm trying to expedite this and keep this moving

forward, so that's why I was content to sit here on the

bench for a while.  Thank you for your patience.

I will note some things based on the arguments.

In the Burt case it talked about a lawyer's

violation of ethical norms not being a per se ineffective

assistance of counsel violation.

It appears to me that in order to determine
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whether or not there has been some type of ineffective

assistance, we would need some type of hearing on the

evidence to determine additional facts that might, in fact,

show that what Mr. Atkinson did did, in fact, rise to an IAC

violation.

Of course, it wouldn't -- it's not per se just the

fact that he did represent Poole at some earlier point.  But

we need to see the consequences of that representation as it

may or may not have affected his conduct when he represented

Mr. Allen at his trial.

In Mr. Allen's case, the violation of an ethical

norm by Atkinson's failure to disclose prior representation

of a very significant state's witness is very relevant to

the issues raised in his motions for appropriate relief that

are before the Court now.

In the Cuyler case, it talks about a defendant who

raised no objection at trial, and that defendant having to

demonstrate an actual conflict which adversely affected

trial counsel's performance at the trial.

And here, it's a situation where the defendant

himself was not in any position to know of a conflict with

one of his trial counsel because the trial counsel had this

conflict, meaning the prior representation of a state's

witness, that he did not disclose.  There's no way for him

to know that.
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So he was certainly at a disadvantage when

considering the Cuyler analysis, I mean, because that is a

situation where no objection was raised when there should

have been an adequate -- there should have been adequate

conditions to know and raise that objection.

Here, he was in no position to know at all.

In Walker it talks about the MAR court need not

conduct an evidentiary hearing if the defendant's MAR offers

insufficient evidence to support a claim or only asserts

general allegations and speculations.

Here, it's not speculation.  We know that Atkinson

did previously represent the state's lead investigator,

Chris Poole.

It appears that an evidentiary hearing would be

necessary to determine whether there may have been any

adverse effect on Mr. Atkinson's conduct at Mr. Allen's

trial based on that prior representation since Poole was one

of the state's star witnesses.

I just don't see any way to conduct this

proceeding fairly without going into what may have

transpired because of Atkinson's past representation of

Mr. Poole that was not disclosed.

I understand at this point we don't know exactly

what adverse impact may have existed, and there's no way to

know unless I allow some type of evidentiary hearing on this
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issue.

And because of the nature of why we're here, it's

important that we make sure that we consider all instances

that may have had an impact on the claims raised at this

evidentiary hearing on the defendant's motions for

appropriate relief.

So if there could have been some impact, I think

it's incumbent upon the Court to try to unearth what that

impact may have been.  So I'll just stop there on that.

So based on that, and my cursory review of Murrell

also, which I pulled up on my laptop since there was no copy

of it for me, considering all that, Court determines at this

time that the third supplemental MAR does have merit, it

does raise issues of fact that would require an evidentiary

hearing, it would be proper to expand the scope of this

hearing to permit the defendant to raise claim number 17,

and the Court will allow further amendments to conform to

the evidence as being proper at the -- well, based on the

evidence that is presented at this hearing.

And so that raises an issue that Mr. Vlahos spoke

to about time to answer certain things.  I think you said

time to -- I'll hear you more on that.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  We know what claim 17 is, and I made

my legal argument on that, but I don't know what other

claims they're going to raise, and I can't respond to a
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claim unless and until they raise it.  And --

THE COURT:THE COURT:THE COURT:THE COURT:  That is true.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Opening it up to such a broad -- any

claim that the evidence -- or that they argue that the

evidence supports, and if they raise them while we're going,

I'm going to need to be able to answer those claims while

we're going.

THE COURT:THE COURT:THE COURT:THE COURT:  If they raise a claim while the

evidence is being developed and the claim has merit, then

that is the outcome that we should expect.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Yes, Your Honor.  I just wanted to

put that on the record.  

Usually what happens is you have the MAR hearing,

and then everybody goes home, and they say, oh, well, we

raise that claim based on the evidence that was presented.  

But if we're going to do it ad hoc as we're going,

I'm going to need to know about it, and I may need some time

to be able to respond before I can -- it takes some

research.

THE COURT:THE COURT:THE COURT:THE COURT:  I certainly would anticipate giving

you adequate time to respond to any claim that is raised by

the defendant during the hearing.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Thank you, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  One moment, please, before I lose my

train of thought.  One moment.
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Yes, ma'am.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Very briefly, Your Honor.  Just to

respond to the state.  

Mr. Allen has always had, pursuant to the statute,

the ability to amend claims to conform to the evidence.

We certainly would ask at the conclusion of this

hearing -- and the state and I had spoken briefly the week

before the hearing about possible positions on how to

proceed after this hearing, particularly in light of

Your Honor's desire to enter an order before the end of the

calendar year.

THE COURT:THE COURT:THE COURT:THE COURT:  It's not just a desire; it's a

requirement.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes, Your Honor.

And I think that at the end of this hearing,

certainly the parties will comply with whatever timeline the

Court has for any responsive filings or closing arguments,

et cetera.

THE COURT:THE COURT:THE COURT:THE COURT:  Anything else?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Just to make sure that the state --

can we please put an exception on the record to the Court's

ruling.  That's it.  Don't want to be heard further.  Just

make sure to preserve.

THE COURT:THE COURT:THE COURT:THE COURT:  The state's objection to the Court's

ruling is duly noted.
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MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  And, Your Honor, I would just ask

that the Court, consistent with the requested relief, keep

Mr. Poole and Mr. Oldham under the state's subpoena as they

present evidence -- whether they call them or not -- so that

Mr. Allen may call them after we've had a couple of days as

the hearing continues to continue investigating and call

those witnesses, and that we also have the right to recall

Mr. Rabil.

THE COURT:THE COURT:THE COURT:THE COURT:  All right.  The Court will extend any

subpoenas issued by the state with respect to Poole and

Oldham so that the defense may call them even if the state

does not -- well, Mr. Poole if they do not.  And, of course,

the defendant will be allowed to recall Rabil at the

appropriate time.

Any suggestions on how we -- I don't know if Poole

is present today.  Is he --

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  He's not here today, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  I would not think so.  Of course,

Mr. Oldham is on standby.

Any suggestions as to how we communicate with them

that they are still under subpoena?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  I can call them both and tell them,

Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Very well.  Thank you.

All right.  I will direct defense counsel to
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memorialize the Court's ruling that I just made.  And you

don't have to be specific.  It was stated in open court on

the record, but I do want a paper trail which indicates this

issue was raised, and that I did address it right then, and

that I did issue a ruling.  So if you would do that.  Then

when you have a proposed order, please submit it to

Mr. Vlahos for his review before you submit it to me for

signature.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes, Your Honor.

And I'll also note we will serve the file-stamped

copies of the MAR on the elected district attorney and on

living trial counsel Mr. Oldham by email this evening.

THE COURT:THE COURT:THE COURT:THE COURT:  So noted.

Mr. Vlahos, I just want to be clear.  Do you need

additional time now to factor in the third supplemental

motion for appropriate relief that's about to be filed by

defense counsel that I have just permitted before you resume

your questioning of Mr. Rabil?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  No, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  All right.  Then you are ready to

proceed?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Yes, Your Honor.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  May I take my five minutes before

that begins?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes.
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MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Thank you, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Five minutes.

(Recess.)

THE COURT:THE COURT:THE COURT:THE COURT:  Let the record reflect that the

defendant is present in the courtroom with his attorneys.

We're now ready to resume the evidentiary hearing.

And I will have the witness, Mr. Rabil, return and

be resworn.

MARK RABILMARK RABILMARK RABILMARK RABIL,,,, 

having having having having been first duly swornbeen first duly swornbeen first duly swornbeen first duly sworn, , , ,  

testified as follows:testified as follows:testified as follows:testified as follows: 

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:         I do.

THE COURT:THE COURT:THE COURT:THE COURT:  Once again, please watch your step.

Make yourself comfortable.  Keep your voice up.

The state may proceed when ready.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Thank you, Your Honor.

BY MR. VLAHOS:BY MR. VLAHOS:BY MR. VLAHOS:BY MR. VLAHOS:

Q.Q.Q.Q. Mr. Rabil, when we stopped last Thursday, we were

talking about claim number 6, claim number 6:  Did trial

counsel render ineffective assistance by failing to object

to certain portions of the state's guilt phase closing

argument.  

Do you remember where we left off?

A.A.A.A. Right.  Let me just flip to that report.

Okay.  Yeah.  I didn't really list all of the ones
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that I didn't find sufficient evidence, correct.

Q.Q.Q.Q. Okay.  And looking at claim 6, is that one of the

ones where you did find sufficient evidence or did not?

A.A.A.A. Did not.

Q.Q.Q.Q. Did not.  Okay.

So you did not find sufficient evidence to support

a claim of ineffective assistance of counsel with regard to

that claim; is that correct?

A.A.A.A. Correct.

Q.Q.Q.Q. Okay.  Now, did you get a chance to review the

appellate opinion on direct appeal of State v.

Scott David Allen?

A.A.A.A. Yeah, I did at some point.  I have that with me.

The direct -- the 2006 opinion?

Q.Q.Q.Q. Yes, sir.

A.A.A.A. Yeah.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the witness,

Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

Q.Q.Q.Q. Mr. Rabil, I'm handing you what I've marked for

identification as State's Exhibit 89.

Would you please review that exhibit.

A.A.A.A. Right.

Q.Q.Q.Q. Mr. Rabil, does that appear to be a copy of the

decision of the Supreme Court of North Carolina's opinion in
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State v. Scott David Allen?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And is the cite 360 N.C. 297 a 2006 decision?

A.A.A.A. It's 2006, 360 N.C. 297, yes, sir.

Q.Q.Q.Q. Okay.  And could you turn to page 4 of that

opinion --

A.A.A.A. Yes, sir.

Q.Q.Q.Q. -- at the top.

Do you recall the first -- claim 6 having four

subparts.  And the first subpart is that -- the argument

that defendant manufactured a pretext that he had stashed

guns in the Uwharrie Forest to lure Gailey into the woods to

kill him, that trial counsel was ineffective for not

objecting to that portion of the state's guilt phase closing

argument.  

Does that ring a bell?

A.A.A.A. I recall it now.

Q.Q.Q.Q. Okay.

A.A.A.A. Yeah.

Q.Q.Q.Q. If you will look with me under Closing Argument

Issues.  They've got a title underlined, "Closing Argument

Issues."

A.A.A.A. Yes, sir.  On page 4.

Q.Q.Q.Q. And it says, "Defendant's claim" -- "Defendant

claims prosecution's closing arguments in both the
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guilt-innocence and penalty proceedings violated notions of

fundamental fairness because prosecution 'plugged a crucial

hole' by mentioning evidence outside the record."  

Is that correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And then the defendant noted five instances where

trial counsel should have objected.  

And is the first one, "Defendant devised a plan to

lure Gailey into the woods in order to murder him"?

A.A.A.A. Yes.

Q.Q.Q.Q. And is that identical to the claim that defendant

manufactured a pretense that he had stashed guns in the

Uwharrie Forest to lure Gailey into the woods to kill him?

A.A.A.A. Sounds like the same factual allegation, yes, sir.

Q.Q.Q.Q. Okay.  And then the next claim that defendant made

on his MAR argument, that there was no cache of guns found

in the woods, so defendant's assertions constituted nothing

more than a ploy to lure Gailey into the woods.

Do you recall that from the pleadings?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And here, in number 2, a decision from the

Supreme Court of North Carolina is "A cache of firearms was

never discovered in the woods."  

Is that correct?

A.A.A.A. Yes, sir.
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Q.Q.Q.Q. Do those two also appear to be based on the same

factual assertion?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And then subpart (c) on claim 6 from the

post-conviction pleadings, that trial counsel were

ineffective for failing to object to the state's argument

that the weather was hot on July 9th, 1999, in the Uwharrie

Forest, which explained why Gailey's shirt was found lying

on the ground near his body.

Is that what you remember from the post-conviction

pleadings?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And number 3 here on the closing argument issues

in the direct appeal opinion, "The weather was hot on

9 July 1999 in the Uwharrie Forest, which purportedly

explained why Gailey's shirt was found lying on the ground."

Those appear to come from the same facts as well?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Okay.  And then the last one, being part (d) of

claim 6, trial counsel was ineffective for failing to object

to the state's argument that it 'would be hard to imagine'

Smith shooting Gailey in the back at a downward angle

because of her height.

Do you recall that from the post-conviction

pleadings?
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A.A.A.A. Yes.

Q.Q.Q.Q. And down here on number 4 from the direct appeal

opinion, "That it would be impossible for Smith to inflict

the deadly wounds upon Gailey due to the height differential

between them."  

Is that what it says?

A.A.A.A. Yes.

Q.Q.Q.Q. So does that seem to be based on the same facts as

defendant's claim 4(d)?

A.A.A.A. Yes, sir. 

Q.Q.Q.Q. So each of these factual assertions was raised

in -- on direct appeal where the defendant argued at that

point that they were improper closing arguments; is that

correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And the Supreme Court specifically reserved the

ineffective assistance of counsel issue on those; is that

correct?

A.A.A.A. That's right.

Q.Q.Q.Q. Okay.  But with regard to these, they did make a

lot of findings on these; is that correct?

A.A.A.A. In the opinion, yes, sir.

Q.Q.Q.Q. Okay.  Now, granted, it is a -- the review they

were using was because trial counsel did not object, so it's

kind of a plain error review, for failure of the trial court
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to intervene ex mero motu, I think it was.

A.A.A.A. Right.

Q.Q.Q.Q. But under here, does the Supreme Court say, right

after they list the four -- and there was a fifth one on

direct appeal, but right after that, does the Supreme Court

say, "In a hotly contested trial, such as a capital case,

'the scope of jury arguments is left largely to the control

and discretion of the trial court, and trial counsel be

granted wide latitude.'"

Is that what it says?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And then, "Counsel may argue any facts in the

record and any reasonable inference that may be drawn from

any facts in the record."  

Is that correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And for both of those, the Court cited State v.

Call, a previous decision of the North Carolina

Supreme Court; is that right?

A.A.A.A. Correct.

Q.Q.Q.Q. Okay.  And they looked at whether the arguments

were grossly improper and fundamentally unfair.

But let's get down to where there's a bracketed

number 2 where they go through the contentions one by one

and decide whether they were based on reasonable inference
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made from the evidence.  Let's look at the first one where

the bracketed 2 is.

A.A.A.A. Okay.

Q.Q.Q.Q. Does that state, "Defendant's first contention

that no evidence supported the statement made by the

prosecution that defendant devised a plan to lure the victim

into the forest is without merit"?  

Is that what they found?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And it says, "Defendant concedes in his brief that

some evidence existed in the record to draw this inference,

namely, Smith's testimony that the victim did not usually

hike in the woods, the victim did not want to go into the

woods, and defendant talked the victim into entering the

woods."  

Is that what they found?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And did they also find, "It is a reasonable

inference both the prosecution and the jury could make that

defendant previously contrived a plan to lure his long-time

friend into the forest for the purpose of ending his

friend's life"?

Is that what they concluded?

A.A.A.A. Yep.  Yes, sir.

Q.Q.Q.Q. And then, "Therefore, the prosecution's argument
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was consistent with North Carolina General Statute

§ 15A-1230(a), which allows argument of any conclusion based

on counsel's analysis if the conclusion is consistent with

the evidence."  

Is that correct?  

A.A.A.A. Yes, sir.

Q.Q.Q.Q. So as to that first claim, they found it was not

an improper argument; is that correct?

A.A.A.A. Correct.

Q.Q.Q.Q. Okay.  And it's the identical claim that

Defendant Allen made in claim 4(a); is that correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Then with regard to the second argument under

Right to Appeal, did the Supreme Court go on to say,

"Similarly, a reasonable inference could be made that no

firearms existed at the site where the body was found"?  

Is that what they said?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And did they go on to say, "As stated earlier,

defendant allegedly told his victim he had stashed firearms

in a cabin in the forest, and they should retrieve the

firearms to sell them.  Smith testified that while they were

walking in the forest, defendant changed his story about

where the firearms were located.  In addition, the only

testimony concerning a weapon found at the scene of the
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crime was testimony about the victim's .45 caliber handgun"?

Is that what it says?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And then their conclusion about that, "Because of

the testimony establishing the only weapon at the scene of

the crime was the handgun, it is reasonable to infer that in

fact no firearms existed and thus the assertion made by

defendant about the firearms constituted nothing more than a

ploy to lure the victim into the forest for his execution." 

Is that what it says?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And with regard to those two particular claims,

basically, the Supreme Court of North Carolina has found in

each of those claims that those were not improper arguments;

is that correct?

A.A.A.A. Right.

Q.Q.Q.Q. And if the Supreme Court finds they're not

improper arguments, then trial counsel is not ineffective

for failing to object to them during closing argument, are

they?

A.A.A.A. Well, yeah.  And also just, you know, looking at

the context of it all.

Q.Q.Q.Q. And would you agree with the Supreme Court of

North Carolina here that, looking in the context, there was

evidence in the record to support reasonable inference is
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what the state was arguing on those two points?

A.A.A.A. Sure.  Not that I -- obviously, you know, not that

I agree with their conclusions, but they are -- the state is

entitled to make arguments based on matters of record that

could be construed in the way that they see them.

Q.Q.Q.Q. And --

A.A.A.A. As long as, you know, they're not based on false

evidence or evidence outside the record, you know, all --

with all of those caveats, right.

Q.Q.Q.Q. So, basically, it's not ineffective assistance of

counsel to fail to object to a proper argument; is that what

you're saying?

A.A.A.A. Correct.

Q.Q.Q.Q. And in this case, those two arguments were proper;

is that correct?

A.A.A.A. They were within the -- within the bounds of what

was in the testimony in the record.

Q.Q.Q.Q. So Mr. Atkinson and Mr. Oldham were not

ineffective for failing to object to those arguments, were

they?

A.A.A.A. That's my opinion.

Q.Q.Q.Q. Okay.  And then with regard to the third point,

does the Supreme Court go on to say, "A reasonable inference

could also be drawn that the victim removed his own shirt

during the hike into the woods"?  
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Is that what that says?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Does it go on to say, "This matter is relevant

because a photograph of the crime scene showed a large rock

atop Gailey's shirt.  Smith testified 'it was hot' on the

day of the shooting, and the crime scene photograph of the

victim's body clearly shows his shirt removed."

Is that what it says?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Does it also say, "It is reasonable to infer that

the victim removed his shirt before he was shot and before

the rocks were thrown at him"?  

Is that what it says?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Does that seem to be a reasonable inference from

the evidence presented to you?

A.A.A.A. Those inferences can certainly be drawn from the

evidence that I read in the transcript.  Again, regardless

of whether I would agree with them or not, you know, they're

within the bounds of what the state is entitled to argue,

regardless of how much it may conflict with -- or not be

corroborated, let's say, by Ms. Smith, that's right.

Q.Q.Q.Q. And then with regard to number 4, does it say

there, "Defendant also takes issue with the prosecution's

argument asserting it" --
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A.A.A.A. I'm sorry.  Are you -- are you at number 3 or --

Q.Q.Q.Q. I'm at the number 3 that's bracketed, but it's

actually the fourth issue.

A.A.A.A. Gotcha.  Okay.

Q.Q.Q.Q. Okay?  Where the 3 is bracketed.

"Defendant also takes issue with the prosecution's

argument asserting it 'would be hard to image' Smith

shooting the victim because of her size."  

Is that what it says?

A.A.A.A. It does say that.

Q.Q.Q.Q. Does it go on to say, "The jury had the

opportunity to observe Smith's physical characteristics when

she testified"?  

And does it go on to say, "The jury also heard

testimony from Dr. John Butts, the state medical examiner,

which confirmed the wounds traveled in such a manner that

one could reasonably infer the shotgun pellets traveled

slightly downward"?  

Is that what it states?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And lastly of that paragraph, does the Court

state, "Because the jury could see Smith's height and could

infer the pellets from the shotgun blast to the back

traveled in a downward motion, it is a reasonable inference

that it is unlikely Smith inflicted the wound"?  
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Is that correct?

A.A.A.A. It does say that.  And, yeah, I mean, that's a --

a reasonable inference the state can draw.  The jury could

have drawn that, even.  You know, it would be on the defense

attorneys to argue it was a hill and, you know, different

angles.  Things we always argue in these cases, about angles

and the angle always depends on location of the shooter and

the position of the body of the victim, right.  But either

side can draw these inferences.  Yes, sir.

Q.Q.Q.Q. The claim is that trial counsels' ineffective for

not objecting to these.  So with regard to the last, 2, 3,

and 4, since those are reasonable inferences, as you

testified, that can be made from the evidence presented,

then they're not improper arguments, are they?

A.A.A.A. That's correct.

Q.Q.Q.Q. And if they're not improper arguments, then trial

counsel can't be ineffective for failing to object to those

proper arguments, can they?

A.A.A.A. That's my opinion.

Q.Q.Q.Q. Okay.  So with each of the four arguments that are

in the direct appeal opinion mirroring each of the four

arguments and claim 4 -- excuse me -- claim 6A, B, C, and D,

basically, there's no ineffective assistance of counsel

there, is there, for failing to object to those four

arguments?
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A.A.A.A. That's my opinion.

Q.Q.Q.Q. Okay.  But you testified earlier that you didn't

have enough information to make a decision; is that correct?

A.A.A.A. If -- I think I was talking about a lot of the

claims, but if I -- I guess in light of everything else that

I know in addition, I haven't found anything to change my

opinion.  So if I need to modify that, then let me do that

right now.  

And there's really nothing else, you know, unless

there was some late-breaking document that, you know, showed

that was false, but I have not seen anything like that.

Q.Q.Q.Q. So are you modifying your opinion from "I don't

have sufficient information to decide about ineffective

assistance of counsel" to "I've reviewed this information in

the direct appeal opinion as it was pointed out to me and

now I believe there was no ineffective assistance of counsel

for failing to object to these arguments"?  Is that what

you're saying?

A.A.A.A. I think that's fair to say, yes, sir.

Q.Q.Q.Q. Okay.  Thank you.

Now, Mr. Rabil, you testified earlier on direct

regarding the White Chocolate letter.

A.A.A.A. Yes, sir.

Q.Q.Q.Q. I think it's Defendant's Exhibit 1-3, which was

from the deposition, which was State's Exhibit 5, at the
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deposition of Mr. Atkinson, White Chocolate letter.

A.A.A.A. I'm sorry.  Is it a -- what's the number again?

Q.Q.Q.Q. It's going to be Defendant's Exhibit 1-3.  And --

A.A.A.A. Blue?

Q.Q.Q.Q. I think it is.

A.A.A.A. Yeah.  Okay.  I've got Defendant's Exhibit 1-3.

Q.Q.Q.Q. Okay.  And it's going to be towards the back of

that, State's Exhibit 5.

A.A.A.A. Yeah.  State's Exhibit 5 to the deposition which

is 1-3.  Right.  Towards the back.  Yes, sir.

Q.Q.Q.Q. That's a two-page document and it's handwritten.

There's some stamps at the bottom of it, Bates-stamped

PO00643 and PO00644; is that correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Okay.  And that two-page handwritten document, at

the top does it say "Scott"?

A.A.A.A. It does.

Q.Q.Q.Q. Okay.  And is there a date on the letter at all?

A.A.A.A. I don't recall that there was.  Let me just

glance.  I don't see one anywhere on there.

Q.Q.Q.Q. And if you can look on the bottom, there's no

signature at the bottom, is there?

A.A.A.A. On the second page?

Q.Q.Q.Q. Yes, sir.

A.A.A.A. Other than a smiley face and White Chocolate or
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White Choc.

Q.Q.Q.Q. Yeah, it says White C-H-O-C, period; is that

right?

A.A.A.A. That's correct.

Q.Q.Q.Q. And Choc could be short for Chocolate; is that

correct?

A.A.A.A. That was the interpretation, yes, sir.

Q.Q.Q.Q. Okay.  So it's not signed by a person with their

signature, it's -- at the bottom of the letter appears

White Choc and a smiley face; is that correct?

A.A.A.A. That's right.

Q.Q.Q.Q. Now, you said you would cross-examine

Vanessa Smith on this document; is that correct?

A.A.A.A. I think that they should have, yes, sir.

Q.Q.Q.Q. Okay.  And you teach trial practice class, don't

you?

A.A.A.A. Yes.  I haven't taught in a couple years, but,

yeah, that's right.

Q.Q.Q.Q. When you approach with an exhibit like this, isn't

the first thing we agreed is you nail a person down to their

testimony of what they just said; is that correct?

A.A.A.A. Right.

Q.Q.Q.Q. And this would be considered a prior inconsistent

statement, wouldn't it?

A.A.A.A. It could be.  That's right.  In the sense that
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she's saying "We are innocent," that would be inconsistent

with her two typed statements and with her testimony.

Q.Q.Q.Q. And when you approach a witness with a prior

inconsistent statement, don't you first get them to agree

that that's their statement?

A.A.A.A. No, not necessarily.

Q.Q.Q.Q. So you don't approach the witness and say, "I'm

handing you what I've marked Defendant's Exhibit whatever.

Could you please take a look at that exhibit.  Does that

appear to be a letter that you wrote to Scott Allen"?

A.A.A.A. So eventually you might do that.  But on

cross-examination, I would have the letter in hand.

And I would say, "Ms. Smith, you have gone by the

nickname White Chocolate; isn't that right?"  So I'd nail

her down on that fact.

And I'd say, "Ms. Smith, while you were in the

jail, isn't it true that you wrote some letters to

Scott Allen?"

And then I would go through and I'd say, "And at

some point, after you were in the jail, you wrote a letter

and, you know, talked about speaking to Joyce."

I would actually refer to some of the things that

are in the letter to get her to agree.  But this is without

having her look at the letter.

And then, you know, eventually it would lead up to
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the point "we are" -- the "We are innocent" language.  So...

And then if she denied my questions when I was

trying to nail her down, then I'd ask for permission to

approach, I'd mark it as a defense exhibit, even though I

wouldn't be introducing it because it would be for

impeachment but for identification because this is not --

obviously not, you know, the time to introduce evidence.

Although, you can always use documents to question a

witness, even mark those documents for impeachment, without

it being considered the introduction of evidence under the

case law.

So if she disagreed that she had made those

statements, then I would approach her.  In all -- I mean,

I'm just saying I think in all likelihood, she would agree

that she wrote some letters.

But if she didn't, then I would approach her and I

would say, "Is this -- do you -- I'm handing you Defendant's

Exhibit Number 1.  Please take a look at that.  Do you

recognize the handwriting or the printing?" 

Q.Q.Q.Q. What if she said "No"?

A.A.A.A. Well, I would have already asked those other

questions.

Q.Q.Q.Q. And isn't it true that Mr. Oldham testified at his

deposition that they got this letter late in the game, I

think were his words?  Do you recall that?
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A.A.A.A. Yes, sir.

Q.Q.Q.Q. And he didn't remember for sure whether it was

before or after, but he thinks it was before the case was

called for trial, but he called it late in the game.  Do you

recall that?

A.A.A.A. Right.  A lot of stuff comes late in the game.

Including, you know, late-breaking discovery.  So, you know,

that is just -- that's just trial practice, dealing with

things that come even over a recess.  Right.

Q.Q.Q.Q. So trial counsel wouldn't have enough time during

a trial here to go get an expert to look at the handwriting

and find prior handwriting exhibits -- I mean, they could

try, but, you know, they may not be able to do that, can

they?

A.A.A.A. It -- yeah.  You're right.  It would be hard to

get a handwriting expert to analyze this.  But I don't -- I

don't think that that's necessary in order to use it.

I mean, if you had this well in advance of trial,

and you were considering, as the defense attorney in

conjunction with your client, to introduce evidence, sure.  

But, you know, that goes -- handwriting expert

goes beyond, you know, just mere impeachment.  I'm talking

about as an impeachment document.  

And certainly, from the context -- and -- I'm

sorry, I don't remember what Mr. Oldham said about where he
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got this.  But I'm -- since it's addressed to Scott, I'm

thinking somehow it came through Scott.  It could have come

through discovery, though, because despite no matter what we

say to our clients, they always have correspondence that we

get from the state that tells what our advice was and all

that.  

So, you know, somehow the context would have

indicated that, you know, it was a letter to Scott and --

you know, which certainly seems to be the situation here.

Q.Q.Q.Q. So you're not saying that trial counsel was

ineffective for failing to get a handwriting expert to

review this, are you?

A.A.A.A. No.

Q.Q.Q.Q. Okay.  Especially under these circumstances, is

that correct, that they received it?

A.A.A.A. Right.  And I wouldn't even say necessarily --

necessarily that a handwriting expert should have been

gotten.  It all depends on the context and who else might

have been able to verify her printing or handwriting and the

use of that name, you know.

I think, for me, generally speaking, it's a matter

of you have a good faith basis for asking this witness about

this particular letter as an impeachment document.

Q.Q.Q.Q. But according to you, what you said is you could

just tell from the context of this you'd be able to cross
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Vanessa Smith about it; is that correct?

A.A.A.A. Sure.  I mean, let's say I got it five minutes

before I was going to cross-examine her.  And, you know --

or during the recess.  Let's say it was produced after she

testified.

I think, sure, looking at this -- looking, you

know, with co-counsel and the client, there's enough here

for me to -- in good faith to ask about this letter on

cross-examination.

Q.Q.Q.Q. And one of the things that you try to point out,

if you'll look down on the first page of the letter, it's

several lines down, or -- the person -- the writer asked

some questions.  And after they say, "Are you alone or with

people?"  It starts with, "I went to court..."

Do you see that part?

A.A.A.A. I'm sorry.  You're on the first page?

Q.Q.Q.Q. On the first page.  Yes, sir.

A.A.A.A. About how far down?

Q.Q.Q.Q. About a little over a half a page, where it says,

"I went to court a couple weeks..."

A.A.A.A. Okay.  I gotcha.

Q.Q.Q.Q. Okay.  Does it state, "I went to court a couple

weeks ago and pled guilty to harboring a fugitive"?  

Is that what it says?

A.A.A.A. Yes.
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Q.Q.Q.Q. "I got three to five years."

Is that what it says?

A.A.A.A. That's right.

Q.Q.Q.Q. "I came back here to serve my sentence and was

immediately put in solitary confinement until the big

trial."

Is that what it says?

A.A.A.A. It does say that.

Q.Q.Q.Q. It says, "The joke's on me, huh?"

Is that what it says?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And then it says, "So here I sit in this tiny cell

for who knows how long."  

Is that what it says?

A.A.A.A. It does.

Q.Q.Q.Q. So the author of this letter, if you're just

looking at the context of the letter, would have pled guilty

a couple of weeks ago to harboring a fugitive and got three

to five years.

Is it a reasonable inference that's three to

five years in prison?

A.A.A.A. Well, you know, it -- I think that's the context,

that it means three to five years in prison.  

My mind is going, technically, did she actually

get three to five years?  Was it a suspended sentence?  You
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know, those sort of things, yeah.

Q.Q.Q.Q. But if you're just going on the writing here, it

sounds like they got three to five years and got locked up

and they're in a tiny cell right now and in solitary

confinement; is that right?

A.A.A.A. Yeah, you could read it that way, sure.

Q.Q.Q.Q. Okay.  But that's not what happened to

Vanessa Smith, is it?

A.A.A.A. No.  And -- but, you know, those were things that

could be brought out with questioning, you know?  I mean,

because -- you know, it's Vanessa Smith.  So...   I don't

know that you can -- I mean -- and this is just my opinion.

I don't know you can really believe a lot of stuff about

what she has to say.  But, you know, some of the things she

says you wouldn't want the jury to hear.  I mean, you know.

Q.Q.Q.Q. How about all the exhibits that were introduced?

You've got Defendant's Exhibit 28, which is Vanessa Smith's

agreement with the state up there?

A.A.A.A. Yes, sir.  I'm sure it's -- I'm sure it's up here.

It's not one of these deposition exhibits, is it?

Q.Q.Q.Q. No.  It's going to be Defendant's Exhibit 28 at

this hearing, so it should have a blue sticker.

A.A.A.A. Yeah.  You want me to go to that?

Q.Q.Q.Q. Yes, sir.

A.A.A.A. All right.
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Defendant's Exhibit 28.  Yes, sir, got it.

Q.Q.Q.Q. Yes, sir.  

Does that appear to be the agreement between the

State of North Carolina and Vanessa Smith?

A.A.A.A. It does.

Q.Q.Q.Q. And on the first page of that exhibit -- I know

they list the charges 1, 2, 3, but can you go down to where

they list the 1 and the 2, and then A, B, and C?

Do you see that?

A.A.A.A. Yeah, I gotcha.

Q.Q.Q.Q. Under number 1, does it state, "Vanessa Smith

shall testify fully and completely, truthfully regarding the

events surrounding the murder of Christopher Gailey.  Smith

shall not withhold any material information.  A failure on

Smith's part in either of these areas will result in this

agreement being null and void and the state shall not be

bound by it"?  

Is that what it says?

A.A.A.A. It does say that.  

Q.Q.Q.Q. Does it go on to say in paragraph number 2 -- or

the one marked number 2, "Once Vanessa Smith has testified

fully and truthfully in the trial of Scott David Allen and

that trial is over, the State of North Carolina will allow

Vanessa Smith to plead guilty to the following charges and

receive the punishment set out below"?
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Is that what that says so far?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. "A.  Felony larceny and harboring an escapee.

Receive credit for time served."  That was from August 10th,

1999, until July 16, 2001.

Is that what it says?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. "B.  Pursuant to bills of information, three

counts of false pretenses, the sentences for which shall be

run consecutively but suspended, and Vanessa Smith shall be

placed on probation upon terms deemed acceptable to the

sentencing judge."  

Is that what it says?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And "C.  The pending charge of first-degree murder

will be dismissed."  

Is that what it says?

A.A.A.A. That's right.

Q.Q.Q.Q. So from the face of this document, it just looks

like she's to testify truthfully at Scott David Allen's

trial; and then, when the trial is over, she gets to plead

to these claims; is that correct -- these charges; is that

correct?

A.A.A.A. That's right.  If the prosecutor determines that

she testified fully and completely, truthfully, all the
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conditions of the document.

Q.Q.Q.Q. And that's different than the author of the

letter, right, who says they already pled guilty and got

three to five years, isn't it?

A.A.A.A. Technically, it's not saying the same thing, if

that's what you mean.  Because she's -- she's in the -- what

was it -- State's Exhibit 5, is that what it was?  She said

she'd already done that.

Q.Q.Q.Q. So --

A.A.A.A. You know, but people sometimes don't understand

what they've signed.  I mean, she may have thought when she

signed this that that was, you know, signing a plea.  I

mean, you know.

Q.Q.Q.Q. They understand when they're locked up in prison,

don't they, and when they're out after having gotten

probation and time served, don't they?

A.A.A.A. They generally do.

Q.Q.Q.Q. And, now, do you have Defendant's Exhibit 21?

That's going to be Vanessa Smith's trial testimony,

Defendant's Exhibit Number 21.

A.A.A.A. Which number?

Q.Q.Q.Q. Defendant's Exhibit 21, Vanessa Smith's trial

testimony.  Should be fairly thick.

A.A.A.A. I think I have it.  I have my own copy, but I

don't think it's up here.
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MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, may I approach the clerk?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

Q.Q.Q.Q. Mr. Rabil, I'm approaching.  I'm going to hand you

this.

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And does that appear to be Defendant's Exhibit 21

that was admitted at this hearing?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Could you please turn to page 1509, 1509.

A.A.A.A. Okay.

Q.Q.Q.Q. And this appears to be the testimony of

Vanessa Smith testifying at Scott Allen's trial; is that

correct?

A.A.A.A. That's right.

Q.Q.Q.Q. Okay.  That was -- when the trial was actually

going on, she was testifying; is that right?

A.A.A.A. Correct.

Q.Q.Q.Q. Now, if you can go to page 1509, start at line 16.

16, does that appear to be a question from the

prosecutor that says, "And regarding the murder charge and

the charge of harboring a fugitive that are currently

pending against you, do you have any agreement with the

State of North Carolina dealing with those charges and your

testimony in this case"?

And Ms. Smith answers, "Yes."  
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Is that what it says?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. So at the time of trial, the charges were still

pending against Vanessa Smith; isn't that right?

A.A.A.A. Right.  But, yeah.  So -- that's right.  And

that's consistent with what we just read in the agreement.

Q.Q.Q.Q. Exactly. 

But it's completely inconsistent with the

White Chocolate letter, isn't it?

A.A.A.A. Well, it is not consistent with her statement

about that particular plea and the time she's getting,

right.

Q.Q.Q.Q. The White Chocolate letter says, "I went to court

a couple of weeks ago and pled guilty to harboring a

fugitive.  I got three to five years.  I came back here to

serve my sentence and was immediately put in solitary

confinement until the big trial."

Isn't that what it says?

A.A.A.A. Correct.

Q.Q.Q.Q. Okay.  And the "big trial" meaning Scott Allen's

trial, is that a reasonable interpretation?

A.A.A.A. I think that's a reasonable interpretation.

Q.Q.Q.Q. Okay.  So this person pled guilty before the big

trial, Scott Allen's trial, but Vanessa Smith hadn't pled

guilty yet and was testifying at Scott Allen's trial; isn't
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that correct?

A.A.A.A. I think this person was Vanessa Smith.  I don't

think Vanessa Smith was accurate in what she was saying

about that charge.  But it doesn't -- it doesn't match up

with the court record for her case.  It's incorrect.  It's

not -- it's not true.

Q.Q.Q.Q. So it's inconsistent with what you want to

introduce it for, isn't it?

A.A.A.A. It's not inconsistent with what the defense would

want to introduce it for because the primary thing for the

defense to introduce it for is "We are innocent."

Q.Q.Q.Q. But it's -- if what you're depending on is what

the letter says to match it to Vanessa Smith, it's

impossible to match this letter to Vanessa Smith, isn't it?

A.A.A.A. No.  Because she was charged with harboring a

fugitive and they were holding the charges over her head.

And she could have gotten -- I don't know what -- I'm sorry,

I don't know off the top of the head what the possible

sentence for harboring a fugitive was, it may have been

that.  And the other aspects of the letter are consistent

with it being Vanessa Smith.  

But, again, you don't -- nobody tried to confront

her with it.  I mean, my opinion is she would have agreed

she wrote it.  And then, sure, those particular facts would

be perhaps brought out by the prosecution to show it's
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inconsistent if they were trying to argue she didn't say it.

By that point, my opinion is she would have already said she

wrote it, even though it contained inaccuracies.

Q.Q.Q.Q. First of all, you don't know whether she wrote it

or not, do you?

A.A.A.A. Not of personal knowledge.

Q.Q.Q.Q. Anybody could have written this letter, couldn't

they?

A.A.A.A. Well, not anybody.  I mean, somebody -- somebody

with knowledge of the case.  And since -- my understanding

is she went by White Chocolate and she was writing to Scott

and talking about "We are innocent."

Q.Q.Q.Q. Scott David Allen could have written this letter

and given it to his counsel, couldn't he?

A.A.A.A. Well, I guess that's conceivable if -- I mean,

sure.

Q.Q.Q.Q. Then it wouldn't be a prior inconsistent statement

of Vanessa Smith, would it be?

A.A.A.A. No.  But that's why you would ask.  That's why the

defense attorney should have asked her about it on the

stand.

Q.Q.Q.Q. Okay.  And without knowing it's her statement,

you'd have gone forward and asked her questions about it

while she's on the stand?

A.A.A.A. Well, I would certainly have talked to my client
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to make sure that, you know, it wasn't written by him or

somebody else and he knew it wasn't her.  There would be

some preliminary work done to make sure that, you know, the

thing wouldn't totally, completely backfire, you know.

Q.Q.Q.Q. And what would you -- well, let me rephrase that.

You're depending on the letter being consistent

with things that only Vanessa Smith would know; is that

correct?

A.A.A.A. Not -- I guess not only.  But certainly lots of

things that seem personal to her, like referring to Joyce

and calling up Scott and using the nickname and, you know,

the "We are" -- the "We are innocent."  You know, the "we"

because the implication's she was there and that sort of

thing.

Q.Q.Q.Q. But if you can't match the letter to

Vanessa Smith, and she doesn't admit that she wrote it on

the stand, where are you left with that cross-examination?

A.A.A.A. I'd have asked the questions about what she had to

say in that letter.  And if she denied writing the letter,

she denied it.  But the jury was able to evaluate her

credibility by my cross-examination regardless of the

admissibility of the letter.

Q.Q.Q.Q. Aren't you also supposed to take into account your

credibility with the jury and being able to argue to save

your client's life; isn't that correct?
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A.A.A.A. I think I would match any defense attorney's

credibility against Vanessa Smith.  And I don't -- I think

it's like a zero risk when you're cross-examining somebody

like her.

Q.Q.Q.Q. But if you go too far in cross-examining somebody

like her and it backfires on you with stuff like I pointed

out just now about the inconsistencies, how do you keep

credibility with your jury to save your client?

A.A.A.A. I think the thing that you were pointing out with

harboring a fugitive is a low-risk thing.  If she came

out -- somehow was able to show that Scott Allen wrote the

letter, that would be a big backfire and, you know, that

would be on Scott, you know, for -- I don't know.  If he

wrote it, if it was even true.  I certainly have no

information on that.  

But I don't -- I can't sit here and tell you

there's not some risk because there's just lots of things we

don't know.  

But I'm telling you based on what I see in the

letter, what I know about all the other things that she had

to say, what her testimony was at the preliminary hearing,

and of the two typed statements, you know, I feel like any

defense attorney would basically feel like this is good to

use for cross-examination.

Q.Q.Q.Q. Can you see where reasonable professional minds
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may disagree about whether to use this letter or not on

cross-examination?

A.A.A.A. Well, you and I can disagree.  We have different

professional minds, you know.  

And I'm not trying to be -- you know, I'm -- I'm

trying to make a point here that reasonable defense

attorneys evaluating something for cross-examination

probably, and do, look at things differently than maybe how,

you know, a prosecutor might or other -- I'm quibbling with

your term "professional."

I don't think reasonable defense attorneys would

disagree on whether you would use this.

Q.Q.Q.Q. Yes or --

A.A.A.A. I'm -- I'm trying to answer your question. I'm not

trying to fight.  I may seem like it because -- you know,

because I am a defense lawyer and this is kind of what

happens, but I don't mean to.

Q.Q.Q.Q. So your opinion, then, is that no reasonable

defense attorney would fail to cross-examine Vanessa Smith

on this letter?  Is that what it is?

A.A.A.A. I don't think that's the standard, that no

reasonable defense attorney would do this.  I don't think

it -- I think it is -- was it deficient performance to not

use this.

Q.Q.Q.Q. So are you saying that no competent attorney would
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fail to cross-examine Vanessa Smith with this letter?

A.A.A.A. Right.  As well as a number of the other things

that I've listed in my report, yes, sir.

Q.Q.Q.Q. Now, Mr. Rabil, do you remember reviewing, with

those exhibits to Mr. Atkinson's deposition, the letter he

wrote to post-conviction counsel?

A.A.A.A. Okay.  We're looking at Defendant's Exhibit

Number 1-3?

Q.Q.Q.Q. Yes, sir.  State's Exhibit Number 1.

A.A.A.A. State's Exhibit -- yes, sir.

Q.Q.Q.Q. It's got a caption up at the top of it, does it

not?

A.A.A.A. Yeah, it's got the case caption for this case.

Q.Q.Q.Q. But then on the back, it's got a signature from

Will Atkinson; is that correct?

A.A.A.A. Right.  Yeah.  I don't know why it's --

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, this is a letter from

Oldham and this has not been admitted.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  No, it's Atkinson's.  The one I'm

looking at is --

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  It's in the deposition.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Oh.  Uh-huh.

THE COURT:THE COURT:THE COURT:THE COURT:  Is that withdrawn, then, at this

point?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes, Your Honor.
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THE COURT:THE COURT:THE COURT:THE COURT:  So noted.  

Go ahead.

Q.Q.Q.Q. Mr. Rabil, that one you've got, Defendant's

Exhibit 1-3, which includes all the state's exhibits at the

deposition, so it was State's Deposition Exhibit 1.

A.A.A.A. Right.

Q.Q.Q.Q. That letter from Mr. Atkinson.  

And he did acknowledge that during the deposition,

that he sent the letter and that's his signature, did he

not?

A.A.A.A. Yes.  Yes, sir.

Q.Q.Q.Q. And I'm going to ask you to look at the paragraph

with the number 1 by it.

A.A.A.A. Okay.

Q.Q.Q.Q. It explains what this case was like for him.

Do you see that?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Okay.  And behind number 1, does it say, "At the

time the undersigned attorney represented Scott David Allen

in the trial of this case, he had been practicing law for

approximately 30 years"?  

Is that what it says?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And does it go on to say, "In that period of time,

the undersigned had tried two previous capital cases to jury

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 11 2 : 2 2

 21 2 : 2 2

 31 2 : 2 2

 41 2 : 2 2

 51 2 : 2 2

 61 2 : 2 2

 71 2 : 2 2

 81 2 : 2 2

 91 2 : 2 2

101 2 : 2 2

111 2 : 2 2

121 2 : 2 2

131 2 : 2 2

141 2 : 2 2

151 2 : 2 2

161 2 : 2 2

171 2 : 2 2

181 2 : 2 2

191 2 : 2 3

201 2 : 2 3

211 2 : 2 3

221 2 : 2 3

231 2 : 2 3

241 2 : 2 3

251 2 : 2 3



Page 828

Mark Rabil - Cross-Examination by Mr. Vlahos

verdict"?

Is that what it says?

A.A.A.A. That's correct.

Q.Q.Q.Q. Does it go on to say, "This case immediately

demonstrated that it was the most difficult case, capital or

noncapital, that the undersigned had ever been involved in"?  

Is that what it says?

A.A.A.A. It does.

Q.Q.Q.Q. Does it go on to say, "The primary reason for that

was because the client refused to cooperate"?  

Is that what it says?

A.A.A.A. It says that.

Q.Q.Q.Q. Does it go on to say, "The client refused to

confide in his counsel as to the true facts of this case as

to what had happened the night of the homicide"?

Is that what it says?

A.A.A.A. It does say that.

Q.Q.Q.Q. Does it go on to say, "Counsel and co-counsel

repeatedly met with the client and emphasized to him the

importance of them knowing all the facts"?

Is that what it says?

A.A.A.A. It does say that.

Q.Q.Q.Q. Does it also say, "The client continued to fail to

disclose the facts to his counsel, and this failure

continued through the preparation phase, making it very
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difficult to know how to prepare and what to prepare for,

and continued all the way through the trial of the case"?

Is that what it says?

A.A.A.A. It does say that.

Q.Q.Q.Q. And last sentence of that paragraph, does it say,

"A careful review of the comments of the experts in this

case will reveal that they experienced the same problems"?

Is that what it says?

A.A.A.A. It does say that.

Q.Q.Q.Q. And does that mirror a little bit what Mr. Oldham

was testifying about the client wasn't always forthcoming

with his counsel?

A.A.A.A. Well --

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Objection as to the characterization

of Mr. Oldham's testimony.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.

You may answer.

A.A.A.A. In -- in that -- in that small sense of what

Mr. Oldham testified to, but in -- but overall, I don't

have -- I don't quite understand why a client maintaining

his innocence makes a case more difficult.  Because the

client has, you know, a constitutional presumption of

innocence and the right to remain silent.

In fact, what it does is sort of, in many ways,

put a greater burden on the defense attorneys to challenge
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everything about the state's case.  It's not like you slack

off because you're afraid of what you don't know.

What you do know is what's in front of you.  You

got Vanessa Smith.  You got this lack of physical evidence.

And you go after all that because that's the instruction of

your client.

No client has an obligation to confide in their

attorney what happened in the case or why they're charged.

And I'm not saying that different attorneys don't --

different attorneys handle this question very differently.

Like Mr. Oldham.  He testified that he's -- he's

not one -- and I think he said he was trained this way.

He's not one to push his client on the truth.  Apparently,

Mr. Atkinson had a different philosophy about that.

But that's -- I'm going to say that's more style

versus how to do the case.  Some attorneys do have that

style, you know, of not wanting to know.  

In capital cases, I'm going to be sort of kind of

a cross between the two of them because I am worried about

the... phase.

But if the client -- and I've had this happen, you

know, a number of occasions, not always, but a number of

occasions where the client does not want to go into it and

they're just going to maintain their innocence.

And in -- in some ways, it kind of -- it sort of
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makes it easier because then you know what your job is.

It's almost like, for me -- maybe this is personal, but for

me, representing somebody who is maintaining their innocence

and can't help you in any way makes for a much harder case.

But that's not answering your question.  I'm sorry.

Q.Q.Q.Q. When you said it makes for a much harder case,

didn't Mr. Oldham say it made it more difficult to represent

him because he wasn't forthcoming with where he was and what

he was doing that night?

A.A.A.A. He did say that.  Because he had, apparently, a

really strong, let's say, desire to know what Scott would

say that the truth is about that night.  And that was

frustrating to him.

That's not a good reason to -- it's hard to judge

his, you know, emotional reaction to a case.  Obviously,

he -- he had that reaction.  He was really truly bothered

because he didn't know what the truth was.  And that's --

you know, that's him.

For me, a case -- what I would say about an

innocent client, you know, an innocent client, they know

nothing about the case because they're innocent.  And the

pressure's even harder because you're worried about the

death penalty.  And so that's -- that's how I handle the --

that.

Q.Q.Q.Q. Didn't Mr. Oldham say that what worried him is he
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didn't know where the landmines were; isn't that correct?

A.A.A.A. Mr. Oldham?  Yeah.  Mr. Oldham did use the term

"landmines."  And I can't remember --

Q.Q.Q.Q. And that's reasonable, isn't it?  

Your client's not being forthcoming with you and

you might step into something you're not sure of during a

trial; is that correct?

A.A.A.A. Honestly, I don't remember if he was saying that

in the context of Scott not being as forthcoming or if it

was with regard to certain evidence he wasn't sure about

using.  

But he did say that.  I just don't -- I don't

remember if he was talking about it in your specific

question there.

THE COURT:THE COURT:THE COURT:THE COURT:  I'm going to stop you there.  Mark

your place there.

Thank you, sir.  You may step down.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Yes, sir.

THE COURT:THE COURT:THE COURT:THE COURT:  Recess us until 2:00 p.m. please.

(Recess.)

THE COURT:THE COURT:THE COURT:THE COURT:  Good afternoon.

Let the record reflect that defendant is present

with his lawyers in the courtroom.

Anything that we need to address before we resume?  

From the defendant?
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MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  No, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  From the state?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  No, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  The witness will please retake the

stand.  And recall that you are still under oath.

State may resume.

Q.Q.Q.Q. Mr. Rabil, do you recall from reviewing the trial

transcript that the state attempted to get in a video

recording of the interview that Defendant Allen had at the

Denver Police Department?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And defense counsel made a motion to suppress that

pretrial; is that correct?

A.A.A.A. I -- I forgot that they did.  I know -- I remember

the -- in the courtroom when the district attorney was

trying to get it into evidence and there was an objection.

Q.Q.Q.Q. Do you recall that the trial judge ended up

suppressing the statement?

A.A.A.A. Hold on a second.  I'm thinking of the wrong

thing.  You're talking -- I was thinking the videos of the

bank.  You're talking about the Denver -- okay.  Now --

yeah.  I'm sorry.  

Yes, I remember there was a pretrial motion to

suppress.  Yes, I remember in the trial that it was

suppressed.
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Q.Q.Q.Q. And the reason the judge suppressed it was not

because of constitutional concerns, it ended up being a

402-403 balancing test; is that correct?

A.A.A.A. That's correct.

Q.Q.Q.Q. And he found any probative value was substantially

outweighed by dangers of unfair prejudice, confusion of the

issues, confusing the jury, et cetera?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And with his ruling, did he not say, however, he

would review that ruling again if the defendant testified;

is that correct?

A.A.A.A. I have a vague recollection of that.

Q.Q.Q.Q. And so trial counsel, in trying to get that

videotape suppressed, it doesn't make any sense for them to

turn around and call Scott Allen in his own defense, does

it, as a witness?

A.A.A.A. Well, that is -- that is a -- that is logical that

if -- right.  Since -- since the judge, as you're reminding

me, made that statement that he would reconsider it if

Mr. Allen testified, that would be a factor in the

decision -- Scott's decision with his lawyers -- whether he

would testify.  That would be an important factor, yes, sir.

Q.Q.Q.Q. And the reason -- the only reason I bring it to

your attention, Mr. Rabil, claim 2 is, did trial counsel

render ineffective assistance at the guilt phase by failing
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to present evidence and call certain witnesses.  

And even though Mr. Allen's not listed in the list

in the pleadings, potentially they could have called him as

a witness; is that correct?

A.A.A.A. Potentially.  Right.  Yes, sir.

Q.Q.Q.Q. But it wouldn't be ineffective assistance not to

call him once you got that statement suppressed, would it?

A.A.A.A. That -- that certainly would be a factor in the

decision making.  That would be very reasonable and in

compliance with the standards for defense lawyers at the

time.

Q.Q.Q.Q. If defense counsel called him to testify, then it

might open the door to getting that recorded statement in,

is that correct, or recorded interview?

A.A.A.A. Right.

Q.Q.Q.Q. Now, Mr. Rabil, with regard to the crime scene

expert, not calling a crime scene expert to testify, you --

you said it's not ineffective assistance not to call a crime

scene expert to testify, but it, in your opinion, would be

ineffective assistance not to consult a crime scene expert

to be able to ask better questions; is that correct?

A.A.A.A. Yeah, I think I -- I probably said it a little

more than -- you know, more than just to consult with one,

but have one, you know, involved in the case and review the

crime scene and help prepare.  Right.
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I don't think it would be within the standard to

ask one to testify, especially if you don't even know if

you're going to present evidence, but it would be more along

the lines of the preparation of the case and helping design

cross-examination questions, that sort of thing.

Especially -- you know, when -- when

cross-examining particularly the crime scene officer,

Ms. Wright, and maybe Mr. Bunting, but I'm thinking probably

more, you know, the one that would have the training as a

crime scene person.

Q.Q.Q.Q. Not wanting to call the crime scene expert as a

witness or not thinking that's ineffective assistance of

counsel, did that have anything to do with what you read in

post-conviction reports from Mr. Gregg McCrary, the

defendant's post-conviction expert?

A.A.A.A. Yeah, certainly that informed my opinion, exactly.

Q.Q.Q.Q. Okay.  And there was one point you were talking

about cross-examining Vanessa Smith about where Shallotte

is.  Do you recall that?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  And do you know if Vanessa Smith had ever

been down to that area of North Carolina before?

A.A.A.A. I don't know that there's anything in the records

that affirmatively said that she had been, but it just -- I

guess my impression was from reading her statements and
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testimony, that she had been, and that she knew these three

or four guys that were down that way.  I don't specifically

remember her saying that she had been there.

Q.Q.Q.Q. And even if she knew folks from down there, that

lived down there, she might not have driven.  She might have

ridden down there; is that not correct?

A.A.A.A. She could have ridden down there, that's right.

Q.Q.Q.Q. And so there's at least an opportunity, if she's

unfamiliar with the area, she rides with other people where

she goes, that she wouldn't know how close Shallotte is to

Myrtle Beach; is that correct?

A.A.A.A. There's -- there's the possibility that she

wouldn't know really either way, whether she drove or rode.

But, you know, I guess what I was thinking of was

she specifically mentioned Myrtle Beach first.  And, you

know, that's kind of where you go to the beach.  

So, I mean -- I'm not saying you would take

judicial notice, but I think you'd take, you know -- you

just know -- everybody knows where Myrtle Beach is; not

everybody knows where Shallotte is.

Q.Q.Q.Q. And with regard to Officer Chris Poole, you made

some mention -- and you used the word Brady.  I'm presuming

you mean Brady v. Maryland about handwritten notes?

A.A.A.A. Yes, sir.  The 1963 case, Supreme Court case of

Brady; and then Bagley, which clarified that impeachment
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evidence is part of the Brady disclosure rule.

Q.Q.Q.Q. And are you familiar at all with how Officer Poole

did his statements or what he did in order to take

statements?

A.A.A.A. All I know is what he testified to.  And he, as I

recall, testified that he had handwritten the statement and

then typed it.  And so that sounds to me like he sat there

with Ms. Smith and interviewed her and took notes.

He did not mention recording, so I assume that

he -- I just assume that he didn't record.  And, of course,

that was before the law was passed about recording of

suspects in homicide cases.  I think that was 2007.

Q.Q.Q.Q. And that's with regard to the statement that he

took on August the 10th of 1999; is that correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Because the August 11th of 1999 statement was

typed out and she signed the bottom of each page; is that

correct?

A.A.A.A. That -- that's correct.  And I don't remember

which day he said he had handwritten notes.  I can't -- I

know there was one of those days.

Q.Q.Q.Q. And you and I reviewed -- you reviewed the same

trial counsel files that I was provided with; is that not

correct?

A.A.A.A. That's my understanding.  I think the documents I
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was given had some title on it that said that -- I don't

remember what it's called, but these are the ones that were

disclosed to the state.

Q.Q.Q.Q. It said a certain date, too, as well?

A.A.A.A. Right.  And then there was some more after the

deposition, I think, that -- or the -- maybe the exhibits.

I don't know.  I assume they were all in the -- well, I

don't know.  I haven't looked at all those.

Q.Q.Q.Q. So we didn't get -- we didn't get all the trial

counsels' files, is my point, me and you?  We didn't get all

of trial counsels' files, to your knowledge, did we?

A.A.A.A. To my knowledge, and that's probably based a

little bit on what I heard this morning.  So, yeah, all I

know is what I was given, which was the same that the state

was given.

Q.Q.Q.Q. And over and above that, is it your experience in

handling post-conviction capital cases that they go on so

long, sometimes attorneys are in and then they have to leave

the practice for some reason and they have to withdraw from

the capital case?  Is that your experience?

A.A.A.A. That -- that the attorneys change after the --

yeah.  And probably about this time it was fair -- I think

pretty much by this time period, it was almost always

somebody other than the trial lawyers be appointed to do the

appeal and the post-conviction.
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Q.Q.Q.Q. Did you hear Mr. Oldham testify that he gave his

files to the appellate counsel?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Objection, Your Honor.  I believe he

testified he gave them to post-conviction counsel.

THE COURT:THE COURT:THE COURT:THE COURT:  Sustained.

Q.Q.Q.Q. Did you hear who he gave them to?

A.A.A.A. I thought he said Mr. Unti, but he may have said

Ms. Blackman as well, who would be the appellate person.

So...  He named several -- several names, as I recall.

Q.Q.Q.Q. And in these post-conviction cases, even the

post-conviction counsel might have to change out sometime

because one leaves a practice or leaves an organization; is

that your experience?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And in this case, did you check the trial file to

see how many attorneys were in and out of the case?

A.A.A.A. In post-conviction?

Q.Q.Q.Q. Yes, sir.

A.A.A.A. I know, you know, it started with Mr. Unti, and

then there was somebody else, and then Mr. Maher,

Ms. Warren, and Damon -- Mr. Cheston -- Chetson -- am I

saying it right?

Q.Q.Q.Q. So there was --

A.A.A.A. Sorry.

Q.Q.Q.Q. So there was more than --
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A.A.A.A. That part of my brain is, like, dying out.  I'm so

sorry.

Q.Q.Q.Q. So to your knowledge, there was more than one

post-conviction counsel in the case?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And there was more than one office that had the

files; is that correct?

A.A.A.A. More than one office.  Yeah, it had to be

because -- yeah, they were not in the same law firms.

Q.Q.Q.Q. Have you ever had occasion, when the files change

law firms, sometimes you realize you have something extra

and you deliver it later on?

A.A.A.A. Oh, yeah.

Q.Q.Q.Q. So --

A.A.A.A. Yeah, it's -- that's a -- that's why I have

students, to track down storage lockers and car trunks and

basements, all these sorts of things.

Q.Q.Q.Q. And it's just the nature of the attorney business

that we have that much paper that sometimes papers might get

left behind or shuffled to the side; is that correct?

A.A.A.A. Yeah.

Q.Q.Q.Q. So you and I have no way of knowing if what we got

is actually what trial counsel was delivered in discovery,

do we, from the state?

A.A.A.A. Oh, when you're saying discovery, that can't --
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see, that's sometimes a little easier to figure out.  The

whole file, you know, that's -- the whole file is harder

because notes and things like that.

Discovery -- trying to remember -- so, you know, a

lot of places were actually, you know, Bates stamping and

making records.  And different places have different -- I'm

talking about the state.  You know, some DA's offices will

put the Bates numbers at the bottom.  Some -- like a case

I'm looking at from this same period of time in Guilford

County, the DA would file a list of everything that he

disclosed.  Sometimes there's correspondence.  Sometimes you

don't know, you know, it's -- there's another folder that

says discovery.  

But I think discovery is usually -- usually easier

to -- for us to trace in all these cases than the complete

file of -- you know, which would include notes and whatever

else, you know.

Q.Q.Q.Q. In this case, did you review -- there were two

discovery lists in the packets we got.  Did you review them?

A.A.A.A. I remember seeing those.

Q.Q.Q.Q. Okay.  One was from ADA Arthur Donadio and another

was from ADA Kristian Allen.

A.A.A.A. Yeah, I remember seeing those.

Q.Q.Q.Q. Okay.  So they gave those over.  And there's no

Bates stamping from the district attorney's office that
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you're aware of in this case, is there?

A.A.A.A. I don't think so.  Although, a lot of these pages

have a lot of numbers on them.  But I think my impression

was a lot those were post-conviction numberings, but --

because they didn't look like the old -- you know, the

old-school Bates numbers where you had the kachunk-a-thing,

the Bates numberer -- the Bates stamp, thank you.

Q.Q.Q.Q. And do you have Defendant's Exhibit -- Defendant's

Exhibit 23, Vanessa Smith's August 10th of 1999 statement to

Chris Poole?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, may I approach the clerk

and retrieve it for the witness?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

Q.Q.Q.Q. Mr. Rabil, I'm handing you what's marked for

identification -- what's already admitted as Defendant's

Exhibit 23.

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Now, that's the typewritten statement that

Officer Poole turned in from when he took the handwritten

statement with Vanessa Smith on or about August 10th of

1999; is that correct?

A.A.A.A. This is the August 10th, 1999, statement.  It

does -- I mean, there's a block checked that says, "Oral,

reduced to writing."

And I honestly can't remember if Mr. Poole
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testified, you know, whether he took notes on August 10th or

August 11th or both.

So I'm -- in your question, you said that it was

based on handwritten notes, and that's why I can't really --

can't verify that part of it.

Q.Q.Q.Q. That's what you don't recall, are the handwritten

notes, correct?

A.A.A.A. Which -- whether it was -- yeah, whether it's both

the August 10th and 11th or not or which day it was, yes,

sir.

I believe -- I believe Mr. Poole testified about

it, and that's the only reason I knew that.

Q.Q.Q.Q. And if there was a statement reduced to writing --

a written statement that was handwritten and then reduced to

typewritten, the handwritten should match fairly closely to

the typewritten; is that correct?

A.A.A.A. Well, theoretically.  But, I have to say, in my

experience, that -- I found that to be not true more often

than not.  

I'm not talking about Montgomery County, I'm

talking about -- because, you know, I've had cases all over

the place.  And that's exactly why we would ask for the

written notes, because there could be marginal notes.  There

could be -- you know, copying wrong or whatever, you know.  

So I can't tell you that the handwritten notes
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matched what's in this statement.  It might have.  But

without seeing them, I don't know.  I just know that our job

is to try to get those, because a lot of times there's, you

know, some exculpatory or impeaching information in there.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the witness,

Your Honor?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, I'd like to be heard,

please.

THE COURT:THE COURT:THE COURT:THE COURT:  I will hear you.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  I believe that Mr. Vlahos is going to

approach the witness with some materials that were provided

by -- I believe these are in the Montgomery County Sheriff's

files.

Your Honor, these -- I know that Mr. Vlahos has

made statements about what was provided in trial counsels'

files, as Your Honor may recall.

I provided a detailed privilege log of everything

that was withheld from trial counsels' files.  And those

files had been Bates-stamped by original post-conviction

counsel who received them, Mr. Unti, the first

post-conviction counsel.  Those files are Bates-stamped

chronologically.

And that is to clarify, on Mr. Oldham's files,

there were stickers as well as Bates stamps on the bottom.

Those bottom Bates stamps are chronological.  And I provided
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a privilege log to the state of anything missing from those

files.

None of the things in the privilege log -- and I'm

happy to provide the Court again with the privilege log --

are any handwritten notes by Mr. Poole.

And the discovery lists that have been provided --

that were in trial counsels' files and have been

introduced -- do not include any handwritten notes of

Mr. Poole.  And, in fact, they detail how many pages the

statements of Vanessa Smith are and they even detail

providing other handwritten notes.

So to the extent that this file existed, there's

no evidence at all in the record that trial counsel ever saw

it.  And this claim relates to trial counsels' investigation

and preparation.

Mr. Rabil is an expert on trial counsels'

effectiveness in this case, not on what discovery that we

don't know if -- if trial counsel ever saw, might or might

not say.

Now, if the state would like to do a comparison

and introduce this through another witness through which it

would be admissible, it may endeavor to do so.  But I

believe it's improper to show it to this witness and have

him review it at this time.

THE COURT:THE COURT:THE COURT:THE COURT:  I will hear you.
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MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, the state's asking him

whether -- if a written statement would match the

typewritten statement he has in front of him.  

And the issue in both trial counsel preparation --

or a Brady claim based on this, because he's mentioned

Brady.  And I know post-conviction counsel said they're not

raising a Brady claim, but Mr. Rabil raised it and I've got

to think about the next set of attorneys down the road or

federal habeas.  

I'd like to ask him if these handwritten

statements, Bates-stamped from the police office file, match

the typed statements that he's looking at that he found in

trial counsel's file.  That's why the state's asking him

questions about it, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Objection's overruled.  

You may proceed. 

Q.Q.Q.Q. Mr. Rabil, I'm handing you what I've marked for

identification as State's Exhibit Number 90.

Please take a look at that exhibit.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, just for the record, I

want to preserve our objection to this document and its

admissibility in any way, particularly through this witness.

THE COURT:THE COURT:THE COURT:THE COURT:  Your objection is noted.

Q.Q.Q.Q. Mr. Rabil, do you have Defendant's Exhibit 23,

Vanessa Smith's statement, up there with you as well?
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A.A.A.A. Yes, sir.

Q.Q.Q.Q. Okay.  Can you please look at those two documents.

A.A.A.A. Okay.

Q.Q.Q.Q. All right.  If you'll take a look at the

typewritten statement.

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Up at the top, it's got the date, place, start

time, Vanessa Smith, and then some identifying information

about her.

Does it show that it started at 4:50 a.m.?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And does it show it started on August 10th of 1999

at 4:50 a.m.?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. What about the typewritten, which is Defendant's

Exhibit 23, what does that indicate about when that

statement started?

A.A.A.A. It says the same thing.

Q.Q.Q.Q. Okay.  And the first paragraph there that's

actually handwritten out, does it say, "Smith stated that

she met Scott Allen back in the year 1991 at a mill in

Norwood and they worked second shift to..."   Can't read

that word --

A.A.A.A. "Together."

Q.Q.Q.Q. "Together."  Okay.
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And what does the typewritten statement say?

A.A.A.A. Same thing.

Q.Q.Q.Q. How about the next paragraph, "Smith stated in

the year of 1994" -- in parentheses -- "she and Scott were

involved in some church breaking and enterings."  

What does the typewritten say?

A.A.A.A. It's almost the same.  The only thing that looks

like it's different is, in the typed version, it says

"breaking entering" and in the handwritten version it says

"breaking and enterings" plural.

Q.Q.Q.Q. So there's an S left out; is that correct?

A.A.A.A. And an "and."

Q.Q.Q.Q. And an "and."  

The next statement, "Smith stated that sometime in

the year 1998" -- in parentheses -- "that Scott was in

prison in Troy."

Is that what it says in the handwritten?

A.A.A.A. Yes.

Q.Q.Q.Q. What about the typewritten?

A.A.A.A. They look like they match.

Q.Q.Q.Q. Okay.  Now, when you look down at the bottom of

the handwritten, does it appear that somebody signed

"Vanessa W. Smith" on 10 -- 8/10 of '99 on each page of that

handwritten statement?

A.A.A.A. They all have her -- or a signature
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"Vanessa W. Smith" at the bottom of the page, and the date

8/10/99, except for page 23 which does not have a date, but

it does have a signature.  And -- it looks -- page 23 just

looks a little funny.  Looks like it's maybe enlarged or

something, because the signature is bigger and -- that the

writing -- I don't know, the writing's about the same.  I

don't know.  

So, basically, yeah, her signature's at the bottom

of every page, and all of them have the date 8/10/99 except

for page 23.

Q.Q.Q.Q. Okay.  And then the first page of that, is that

Bates-stamped 000023?

A.A.A.A. Of Exhibit 90?

Q.Q.Q.Q. Yes, sir.

A.A.A.A. It looks like 00021.

Q.Q.Q.Q. 21.  I'm sorry.

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And then does that go all the way back to the last

page?  

What is that page Bates-stamped?

A.A.A.A. 000047, looks like.  Looks like four zeros, that's

a little messed up on the zeros, two of the zeros, but 47

are the non-zero numbers on the last page of that.

Q.Q.Q.Q. And while you're on that page, page 27, it looked

like it was Vanessa Smith's signature dated August 10th of
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1999; is that correct?

A.A.A.A. In the middle?  Yes, sir.

Q.Q.Q.Q. And Lieutenant Chris Poole signed it, dated

August 10th of 1999; is that correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And at the bottom, it looks like a Pete Blue,

dated August 10th, 1999, signed it; is that correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. It's got the time of 8:59 a.m., is that correct,

at the bottom?

A.A.A.A. Right.

Q.Q.Q.Q. If you can look at the very back of the

typewritten statement.

A.A.A.A. You mean the last page?

Q.Q.Q.Q. Yes, sir.

Does it indicate Vanessa Smith signed, Lieutenant

Chris Poole witnessed, and I guess it's Detective Pete Blue

witnessed as well?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Okay.  That seems to correspond to at least the

signatures on the handwritten --

A.A.A.A. That's correct.

Q.Q.Q.Q. -- is that correct?

A.A.A.A. Yeah.  That's right.

Q.Q.Q.Q. While you're there, would you mind looking at both
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copies and see if you can point out to us if there's a

substantial difference between the handwritten and the

typewritten that you believe might be ineffective assistance

of counsel.  

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, this is a 27-page

document.  I would ask that if the state -- just in the

interest of time, particularly our out-of-state expert, that

if the state would like Mr. Rabil to do this, we will be

recalling Mr. Rabil, and that he be given time to review

these documents, not on the stand.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  State's fine with that, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  That's acceptable.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Thank you, Your Honor.

Q.Q.Q.Q. Now, Mr. Rabil, the next thing is, you testified

earlier that the state's case rested almost entirely on

Vanessa Smith's testimony; is that correct?

A.A.A.A. Well, she was the -- I don't know if I said

"entirely."  Primary.  She was the most important witness.

The only eyewitness.  Without her, there's no case.

Q.Q.Q.Q. My question was "almost entirely."  Did you --

A.A.A.A. Oh, I didn't hear the "almost."  "Almost," I

didn't hear that.  But, yeah.

Q.Q.Q.Q. And it was not entirely, but almost entirely; is

that right?

A.A.A.A. Yeah, I think that's fair to say.
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Q.Q.Q.Q. You did have the statement of Jeffery Lence Page.

Cooter Page.  You remember him, don't you?

A.A.A.A. I do.

Q.Q.Q.Q. He was the guy down in Shallotte that bought

Christopher Gailey's truck from Scott Allen?

A.A.A.A. That's correct.

Q.Q.Q.Q. He either bought it on the 10th or 11th of July of

1999; is that correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. That was either the day after or two days after

Smith, Gailey, and Scott Allen left the Whip-O-Wheel Cove

home there; is that correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And he indicated, not only that, he sold him the

truck for $800; is that correct?

A.A.A.A. Yep.

Q.Q.Q.Q. He also indicated that the truck was worth more

and he thought he was getting a real good deal; is that

right?

A.A.A.A. Something like that I remember.

Q.Q.Q.Q. And he indicated to him that, when he was

negotiating with Scott Allen for the truck, he had asked him

where he got it, and Defendant Scott David Allen told him he

shot a guy in the Uwharrie Forest for it; is that correct?

A.A.A.A. Words to that effect, yes, sir.
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Q.Q.Q.Q. Did he say one of the reasons why he shot him was

because he thought he was going to rat him off as an escapee

from Troy prison?

A.A.A.A. Something like that, yes, sir.

Q.Q.Q.Q. Did Scott Allen also tell him that he would crawl

up to him or walk up to him and try to throw rocks to see if

he was alive after he shot him?

A.A.A.A. Something like that, yes, sir.

Q.Q.Q.Q. Okay.  So those are all statements that

Jeffery Lence Page testified that Scott Allen told him?

A.A.A.A. That's right.

Q.Q.Q.Q. Do those statements of Scott David Allen to

Jeffery Lence Page, do those corroborate what Vanessa Smith

testified to on the stand?

A.A.A.A. Yeah.  Yes.

Q.Q.Q.Q. And also with regard to the truck.  We know that a

physical truck was taken by Jeffery Lence Page from

Scott Allen; is that correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. I think the radio might have been missing.  He was

negotiating for that, too, with somebody else.  Do you

recall that?

A.A.A.A. I do remember something like that, yeah.

Q.Q.Q.Q. But at least Page got the truck maybe minus the

radio; is that correct?
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A.A.A.A. Yeah, he got the truck.

Q.Q.Q.Q. And then he took it over to Eddie Howard's house.

Do you recall that?

A.A.A.A. I remember -- I'm drawing a blank on that guy's

name.  But, yeah, he took it to somebody else.

Q.Q.Q.Q. He took it to somebody in Albermarle and, kind of,

you know, hid it there so it could lay low for a while; is

that right?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And from there, it ended up making its way down to

Conway, South Carolina, where it eventually got sold to

Coy Honeycutt; is that correct?

A.A.A.A. It's my recollection.

Q.Q.Q.Q. And then it got torn down, stripped, sold off for

parts; is that correct?

A.A.A.A. Yeah.  Eventually.

Q.Q.Q.Q. And --

A.A.A.A. Seemed like there was a sale -- or maybe it was in

a statement, sale to a, quote, Mexican, the word they used,

and then it got damaged or something.

Q.Q.Q.Q. Yeah.  There was supposed -- there was a

negotiation where part of the price was paid upfront by

Coy Honeycutt, and they were supposed to come back with the

title to the vehicle?

A.A.A.A. That's right.
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Q.Q.Q.Q. But nobody ever showed back up with the title of

the vehicle, did they?

A.A.A.A. That's my recollection of what was in there, yes,

sir.

Q.Q.Q.Q. And then -- so the car got sold off for parts, so

the only thing that the law enforcement could basically

recover was a computer and another component from the car?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Excuse me, the truck.  I'm sorry.

A.A.A.A. Yeah.  Truck.

Q.Q.Q.Q. And that's how they identified it, was from a VIN

number from the computer of the truck; is that correct?

A.A.A.A. That's my recollection.

Q.Q.Q.Q. And so that also corroborates Smith's testimony in

that Scott Allen took -- or they took the truck?

A.A.A.A. Yeah.  It was -- obviously, that's, you know, not

insignificant evidence against Scott Allen in the sense of

here's the truck of the young man who was murdered, and

here's testimony that it was sold, you know, right after the

murder.  And so all those are, you know, definitely harmful

facts for -- for Mr. Allen and his case.

But, you know, you're asking me about does it

corroborate Vanessa Smith?  It does corroborate her to a

limited extent.  And it -- in terms of the truck was stolen

and puts the truck, you know, with these guys who make these
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statements after the fact.  But it doesn't corroborate her

testimony as to how all this happened.

Q.Q.Q.Q. And not necessarily the truck, but the testimony

of Jeffery Lence Page of what Scott Allen told him there

about throwing the rocks, taking the truck, shooting the guy

in the Uwharrie Forest, those are all corroborative of what

Vanessa Smith testified to; isn't that correct?

A.A.A.A. Yes.  They definitely corroborate some of the

things that Vanessa Smith had to say.  And, you know --

but -- again, those are significant facts, no doubt they're

significant facts, but don't get into the details of how

this actually happened and, you know, lots of the things

we've already talked about.

Q.Q.Q.Q. So defendant's own statements to Page corroborate

what Vanessa Smith testified to; is that correct?

A.A.A.A. Page's testimony about those, assuming you believe

Page -- assuming the jury believed Page got that information

from Scott Allen and not Vanessa Smith, because we know they

corroborate some of the things she was saying.

And it came much later in time.  As I recall, Page

was a very reluctant witness, and, you know, I think he

admitted to not being truthful with law enforcement at first

and had to go through a lot and make his own plea bargain.

He was charged with -- I think it was accessory after the

fact to murder or, the allegation, hiding the truck.  These
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things came out over time and certainly are impeachable, but

no doubt they were evidence.

Q.Q.Q.Q. Thank you.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, I have no further

questions at this time.

THE COURT:THE COURT:THE COURT:THE COURT:  Redirect?

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Yes, Your Honor.

BY MS. WARREN:BY MS. WARREN:BY MS. WARREN:BY MS. WARREN:

Q.Q.Q.Q. Mr. Rabil, when you testified last week about

consulting with a crime scene expert, I believe you said

that you would need -- I think I heard you repeat it

today -- someone with crime scene experience; is that right?

A.A.A.A. That's right.

Q.Q.Q.Q. So someone who was former law enforcement perhaps?

A.A.A.A. Usually that's -- yeah, there's -- there's not

many people that are able to help the defense who -- who

know about how crime scenes are supposed to be investigated

and recorded and reported unless they've actually been

trained law enforcement.

Q.Q.Q.Q. And in your experience, is there a difference in

training between law enforcement and highway patrol

officers?

A.A.A.A. Yeah.  I mean, I've done a lot of civil cases too.

The highway patrol, state patrol people, I mean, they're

really good at the car wreck-type stuff, and sometimes they
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have a special unit that comes in for accident

reconstruction, that sort of thing.  But if it ever gets

into a larger -- a different crime scene, then there's going

to be the SBI or the local law enforcement crime scene

people.

Q.Q.Q.Q. So I just want to make sure I understand your

testimony today.

You're not saying that trial counsel needed to

consult with someone with the pedigree of Mr. McCrary, are

you?

A.A.A.A. No.  I mean, that -- you know, it would be great

because of his background, but, no.

Q.Q.Q.Q. So they needed to consult with someone with

experience in crime scene evidence collection?

A.A.A.A. Yeah.  Somebody who could point out for the

defense lawyers some of the inadequacies of the original

crime scene investigation and documentation, and somebody

who could point out what the protocols were.  

For example, Mr. McCrary, in his -- I think it was

the second report -- had -- excuse me -- a lot of, you know,

the -- I can't remember now if they were guidelines,

regulations, or training materials for crime scene people

that would talk about different things that should be done

at a crime scene, like a crime scene log specific to

North Carolina through the, I think, justice academy.  And,
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yeah, so somebody who could help come up with all -- you

know, all those things for the review.

Q.Q.Q.Q. And in your case that was tried in 2003, was it

your testimony that you had consulted with someone with law

enforcement experience about the crime scene?

A.A.A.A. Yeah.  I had an investigator who was former law

enforcement in Florida who did crime scene investigation and

knew lots of things that I didn't, that I didn't know, even

though I had, you know, 20-something years' experience by

that point, you know, about -- well, how the diagrams are

done, how the measurements are done, the triangulation.

Lots of things.

Q.Q.Q.Q. I want to now talk to you about the knife that was

found at the crime scene.

Do you remember in 2022 when we hiked out to the

crime scene?  Did you review the actual physical evidence

that was admitted at this trial in the clerk's office

downstairs?

A.A.A.A. Yes.

Q.Q.Q.Q. Do you remember the condition that that evidence

was in?

A.A.A.A. I can't specifically describe what it was in, but

it wasn't like, you know, preserved the way you would want

it, with everything in separate containers, everything to

prevent, you know -- well, this -- even this day and age or
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even, you know, the last 20 years or more, there's a lot

more caution, I guess you would say, because everybody knows

now about epithelial cells and touch DNA and contact between

pieces of evidence can contaminate different things.  So,

you know, you'd want to have it pretty well sealed off from

other things.

Q.Q.Q.Q. And do you remember us having to cut through any

seals or fill in any chain of custody forms in order to just

look at that evidence and handle it?

A.A.A.A. I don't remember that.

Q.Q.Q.Q. Now, I know Mr. Vlahos asked you about some of

Lillie Efird's statement about a possible knife.

Did Mr. Oldham testify that he didn't ask about

the knife because of Lillie Efird's statements?

A.A.A.A. I think that's right.

Q.Q.Q.Q. Do you recall him testifying about that?

A.A.A.A. I think so.  I wouldn't -- there's some

recollection of that, yeah.

Q.Q.Q.Q. You recall him providing that as a strategic

reason for not cross-examining -- for not cross-examining

law enforcement about the knife?

A.A.A.A. In the context of that, that does sound like what

he said, yeah.

Q.Q.Q.Q. Okay.  I'm going to ask you about the ATM records.

A.A.A.A. Right.
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Q.Q.Q.Q. Would video need to be actually admitted into

evidence to ask Barry Bunting on cross if he had reviewed

the video?

A.A.A.A. No.

Q.Q.Q.Q. Would it need to be actually admitted into

evidence to ask Barry Bunting if the video showed

Scott Allen or Vanessa Smith?

A.A.A.A. No.

Q.Q.Q.Q. Finally, I want to ask you about the 1994 case.

I believe Mr. Vlahos asked you about some concerns

that Mr. Oldham raised regarding some of defendant's

possible satanic views.

Do you remember that?

A.A.A.A. Right.

Q.Q.Q.Q. Do you remember that trial counsel in this case

filed a motion in limine to preclude any evidence of

Mr. Allen's satanical views?

A.A.A.A. Yeah.  It's been a while since I looked at it.

Yeah.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  Your Honor, may I approach the

witness with what I'm going to mark as Defendant's

Exhibit 48?  This is a motion in limine, colon, satanical

views, as previously provided to the state.  And it is at

PO00267 through 268.

As well as what I'm marking as Defense Exhibit 49.
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This is an index of pretrial motions and the Court's rulings

prepared by the court reporter Mona H. Kirkland in this

case.  And this was in trial counsel's files at PO01455 to

PO01468.

May I approach?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

Q.Q.Q.Q. Mr. Rabil, does Defense Exhibit 48 appear to be a

motion in limine to preclude Mr. Allen's satanical views at

the trial?

A.A.A.A. Yes.

Q.Q.Q.Q. Would you look at Defense Exhibit 49.  

If you'll look on page 11 of the document itself,

so page 11 in the top right corner marked by the court

reporter.

A.A.A.A. Okay.

Q.Q.Q.Q. Towards the bottom of that page, is there a record

of the Court's ruling on that motion in limine?

A.A.A.A. Yes.

So motion in limine on satanical views of

defendant, ruling granted subject to reexamination.

Q.Q.Q.Q. So is it your understanding that that means that

Mr. Allen's satanical views could not be introduced at

trial?

A.A.A.A. That -- without further ruling of the Court.  I

think, yeah, like, on the next page, he goes on to explain
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what Judge Cromer meant.  

"Not to be spoken about in front of the jury until

it's brought to my attention at some point during the trial

outside the presence of the jury at which time I can

reconsider it based on what we've heard up until that time."

And this -- I think I had -- when I was testifying

last week, I said this is something that could have been

filed if they're worried.  I'd actually forgot they had

filed this.  They did know -- I mean, they did, you know,

what they should have done, filing a motion like this.  

And this is how you take precautions if there's

something you're worried about through a witness.  You know,

a witness may have something relevant, but then also --

something conceivably relevant, but overly unduly

prejudicial.  So this is what this motion is.

Q.Q.Q.Q. And if you would look for the last time at Defense

Exhibit 1-2, which are the defense exhibits from

Mr. Atkinson's deposition.

A.A.A.A. I have -- let me see.

Q.Q.Q.Q. It's just about a five-page document.

A.A.A.A. Oh, no.

1-3, but that's the state's, right?

Q.Q.Q.Q. Yes.  1-2 should be the defense exhibits.

A.A.A.A. Okay.  I feel like I'm getting warmer.  Yes, here

it is.  Got it.  Defendant's 1-2 with a deposition --
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Q.Q.Q.Q. I believe you just turned off your microphone with

the exhibits.

A.A.A.A. Is that better?

Q.Q.Q.Q. Yes.  Thank you.

A.A.A.A. Okay.

Yeah.  Okay.  I have it.

Q.Q.Q.Q. And does this note -- I think we discussed it last

week.  

And Mr. Atkinson identified this note as his

handwriting in his deposition.

Does this indicate that he thought it was

important to introduce the 1994 recantation?

A.A.A.A. Yes.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  All right.  Thank you.  

No further questions at this time.

THE COURT:THE COURT:THE COURT:THE COURT:  Recross?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  No further questions, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Thank you, Mr. Rabil.  You may step

down.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Thank you, sir.

THE COURT:THE COURT:THE COURT:THE COURT:  Would the bailiff please gather the

exhibits and deposit them with the clerk, please.  They're

still at the stand.

MS. WARREN:MS. WARREN:MS. WARREN:MS. WARREN:  And, Your Honor, may I move into

evidence pursuant to our stipulation regarding trial
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counsels' files what was marked as Defense Exhibits 48 and

49?

THE COURT:THE COURT:THE COURT:THE COURT:  Anything for the state?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  No objection, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Defense Exhibits 48 and 49 are

received into evidence without objection.

Next witness?

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  Your Honor, the defense calls

Gregg McCrary.

THE COURT:THE COURT:THE COURT:THE COURT:  The witness will please be sworn.

GREGG MCCRARYGREGG MCCRARYGREGG MCCRARYGREGG MCCRARY,,,, 

having having having having been first duly swornbeen first duly swornbeen first duly swornbeen first duly sworn, , , ,  

testified as follows:testified as follows:testified as follows:testified as follows: 

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:         Yes, I do.

THE COURT:THE COURT:THE COURT:THE COURT:  Please have a seat.  Watch your step.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Thank you, sir.

THE COURT:THE COURT:THE COURT:THE COURT:  Make yourself comfortable.  And please

keep your voice up.  

And you may proceed.

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  Thank you, Your Honor.

BY MR. CHETSON:BY MR. CHETSON:BY MR. CHETSON:BY MR. CHETSON:

Q.Q.Q.Q. Mr. McCrary, when you get settled, could you

introduce yourself to the Court.

A.A.A.A. Yes.  My name's Gregg, that's G-R-E-G-G, middle

initial O., McCrary, M-C-C-R-A-R-Y.
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Q.Q.Q.Q. Mr. McCrary, how are you employed?

A.A.A.A. I am self-employed at the moment.  I run my own

consulting business.  I also work as an independent

contractor for a couple of other consulting firms.  But,

basically, I'm self-employed.

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  And, Your Honor, may I approach with

Defense Exhibits 46, 47-1, 47-2, 47-3, 47-4, 47-5, and 47-6?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  May I approach?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

A.A.A.A. Thank you.

Q.Q.Q.Q. Mr. McCrary, could you identify for us what

those -- Exhibit 46 appears to be.

A.A.A.A. 46 is a report that I authored on August 30th of

2013.  And I sent this to an attorney, Michael Unti.

Q.Q.Q.Q. Okay.  And then 47-1?

A.A.A.A. 47-1 is a supplementary report on the same matter.

I submitted it in September of 2022 to Ms. Warren.

Q.Q.Q.Q. 47-2?

A.A.A.A. 2 is a copy of my CV.

Q.Q.Q.Q. 47-3?

A.A.A.A. Let me find it.

Q.Q.Q.Q. You can remove that clip.  They're all stapled

together.  You can pull one off the other --

A.A.A.A. Okay.  All right.
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Q.Q.Q.Q. -- if you remove that binder clip.

A.A.A.A. Gotcha.

47-3 a list of materials upon which I relied in

reviewing -- well, preparing my report, basically.

Q.Q.Q.Q. 47-4?

A.A.A.A. This is a crime scene processing manual.

Q.Q.Q.Q. 47-5?

A.A.A.A. The same sort of thing.  It's a Basic Law

Enforcement Training material on crime scene processing and

criminal investigation.

Q.Q.Q.Q. So 47-4 is the crime scene processing --

A.A.A.A. Yes.

Q.Q.Q.Q. -- attachment?

And 47-5 is the criminal --

A.A.A.A. Criminal investigation, yes, sir.

Q.Q.Q.Q. Okay.  And then 47-6, does that appear to be a

letter?

A.A.A.A. It is.

Q.Q.Q.Q. And 47, who is the letter to and from?

A.A.A.A. The letter is signed by Chris Watkins, sheriff,

and it is to a Mr. Amos Tyndall, a lawyer in North Carolina,

Carrboro.

Q.Q.Q.Q. Do you understand that Mr. Tyndall was a partner

of Mr. Maher, Tom Maher?

A.A.A.A. Yes.  Yes.
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Q.Q.Q.Q. 47-3 through 6, those appear to be items that you

partially relied upon in formulating your report; is that

correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Okay.  All right.  I want to talk a little about

your background and experience.

How were you educated, sir?

A.A.A.A. My formal education, I have a bachelor's degree

from Ithaca College, Ithaca, New York.  I have a master's

degree in psychological services from Marymount University

in Arlington, Virginia.  I have additional graduate work in

criminal justice at Long Island University, and some

additional graduate work at the University of Virginia.

Q.Q.Q.Q. And beginning in 1969, how were you employed?

A.A.A.A. I entered on duty with the FBI as an agent on

December 1st of 1969.

Q.Q.Q.Q. And can you tell a little bit about your

experience with the FBI.

A.A.A.A. Yes.  I was a field agent for about 17 years,

which meant that I was called a street agent or a brick

agent in the field, actively doing investigations in

different parts of the United States.

My first office was Detroit, Michigan.  There, I

investigated what I call disorganized crime:  Bank

robberies, kidnappings, extortions.
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I was transferred to New York City, where I worked

organized crime, the traditional, I think where we think of

the Mafia, the Sicilian Cosa Nostra primarily.  Although I

had some other work on some police killings and things that

were going on while I was in New York as well.

Then I was transferred -- officially transferred

to an office in Upstate New York in Buffalo, where I

continued to work criminal matters there, but I also, at

various times, had temporary duty assignments around the

country.  

I worked in Idaho on the Aryan Nations case, The

Order, a group of right-wing white supremacists that were

doing bank robberies and murders and that sort of thing.

And then in 1985, I became initially involved with

a program that was instituted by President Reagan called the

National Center for the Analysis of Violent Crime.

And we were having -- the United States was having

a spike in violent crime in the '80s, into the '90s.  And

President Reagan wanted a national center formed to do

research and look at this and see if we could address the

problems.  The FBI was assigned that task.

That center was formed and was headquartered at

the FBI Academy in the behavioral science unit.  So I became

involved initially with that in 1985 as a field coordinator

in the program.

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 2 : 5 4

 20 2 : 5 4

 30 2 : 5 4

 40 2 : 5 4

 50 2 : 5 4

 60 2 : 5 4

 70 2 : 5 4

 80 2 : 5 4

 90 2 : 5 4

100 2 : 5 4

110 2 : 5 4

120 2 : 5 4

130 2 : 5 5

140 2 : 5 5

150 2 : 5 5

160 2 : 5 5

170 2 : 5 5

180 2 : 5 5

190 2 : 5 5

200 2 : 5 5

210 2 : 5 5

220 2 : 5 5

230 2 : 5 5

240 2 : 5 5

250 2 : 5 6



Page 871

Gregg McCrary - Direct Examination by Mr. Chetson

And then I was promoted and transferred to the

unit itself in 1987.  And I worked there, in the operational

wing, which meant I was -- the vast majority of my work

involved working cases until my retirement in 1995.

Q.Q.Q.Q. Did you also serve in training capacities as part

of the FBI?

A.A.A.A. Yes.

Q.Q.Q.Q. Can you tell the Court about some of the

training -- experience you've had training other law

enforcement agencies or officers.

A.A.A.A. Yes.  Part of it was actually at Quantico at the

FBI Academy.  We run what we call the national academy.  I

mean, we train -- obviously trained our own agents, new

agents, and in-service training for our agents in the field.

But we also trained about a thousand police officers a year.

It's an international group, mostly from the

United States, but a number of international attendees as

well.

We do four sessions of about 250 officers a year.

And that is accredited through the University of Virginia.

Those who successfully complete those courses get

educational credit from UVA.

And even though my primary responsibility was

operational, I did presentations and training for the NA as

well as our own agents at the time.
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I've also trained -- we did road school, we call

road schools out in the field, training police officers in

criminal investigation, crime scene analysis, criminal

investigations in general throughout the United States.

I've also trained and done operational work

internationally as well.  Trained at the National Police

Academy of Spain, Portugal.  Worked with the Hungarian

National Police, French National Police, Scotland Yard.  In

Norway, Oslo Homicide.  Stockholm, the Swedish National

Police.  Calabria in Italy.  Probably others I'm forgetting

now at the moment.  In the Caribbean, Costa Rica, Panama,

worked with the Bahamian Royal Police; Canada with the Royal

Canadian Mounted Police.  Worked with Metro Toronto

Homicide.  There's more, but that gives you an idea, I

think.

Q.Q.Q.Q. In talking about your experience and training at a

national level, that is, within the United States, did you

have the opportunity to train people both from urban and

rural regions?

A.A.A.A. Oh, yes.  Yes.  Yeah.  Yeah.  Most police agencies

are rural.  I mean, we did some of the big-city stuff, but a

lot of them are more local and rural, yes.

Q.Q.Q.Q. So when you're talking about the thousand folks

who would -- law enforcement agents that would come to the

University of Virginia for the training, would those include
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people from rural counties and urban counties?

A.A.A.A. Oh, yeah.  Absolutely.  Uh-huh.

Q.Q.Q.Q. And to that extent, did you have an opportunity to

watch the development of protocols and standards in crime

scene investigation from the '70s to the '90s?

A.A.A.A. Yes.

Q.Q.Q.Q. Have you authored any manuscripts or books?

A.A.A.A. When I was with the FBI, I was a contributing

author to the Crime Classification Manual, the first

edition.  It was published in 1992.  Peer-reviewed articles

on stalking.  I've written a book basically about my cases

and things.  I've been on a couple of editorial review

boards for peer journals, Journal of Aggression and

Violence, Journal of Family Violence.  So I've been involved

in those sorts of things as well.

THE COURT:THE COURT:THE COURT:THE COURT:  I'm going to stop you there, sir.

Thank you very much.  You may step down for now.  

We'll take a ten-minute recess.

(Recess.)

THE COURT:THE COURT:THE COURT:THE COURT:  The witness will please retake the

stand.  And recall you are under oath.

The record will reflect the defendant is present

in the courtroom.

You may resume.

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  Thank you, Your Honor.
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Q.Q.Q.Q. Mr. McCrary, did you have an opportunity to review

Mr. Parker's, Andy Parker's CV, as some of the material that

you've reviewed in preparation for your testimony?

A.A.A.A. Yes, I did.

Q.Q.Q.Q. Do you recall, did Mr. Parker attend the national

academy that you spoke of?

A.A.A.A. Yes.

Q.Q.Q.Q. Do you know if he was ever a direct student of

yours or --

A.A.A.A. No.  He came in after I had retired.

Q.Q.Q.Q. But you were an instructor at the same school that

he ultimately attended; is that fair?

A.A.A.A. Yes.

Q.Q.Q.Q. So we were talking about you had authored various

books and chapters.

Were there any additional books/chapters that you

wanted to mention to the Court?

A.A.A.A. I did a chapter in a book called Criminal

Investigative Failures.  And it was basically a case study

of an investigative failure, what -- some kids were

wrongfully arrested for a murder they didn't commit.

Q.Q.Q.Q. Have you testified to any -- in any courts or

before any tribunals as an expert in crime scene

investigations?

A.A.A.A. Yes.
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Q.Q.Q.Q. Can you describe the courts, some of them.

A.A.A.A. Yeah.  A number.  Probably most germane to this is

I testified in North Carolina in Federal Court

Eastern District in civil litigation that dealt with police

practices.  

The -- McCollum and Brown, a couple of brothers

that were wrongfully convicted for a homicide, I testified.

I don't have the exact name, the Innocence Inquiry

Commission, a three-judge panel, Greg Taylor --

Gregory Taylor, I guess.

But I've testified in federal court around the

country on the police practice issues in Chicago and

Cleveland.  I've testified in a lot of local state courts on

civil and criminal matters involving violent crime.  It's

almost always violent crime issues, you know, that I've

dealt with.

So, yeah, a number of different jurisdictions:

Local, state, federal.

Q.Q.Q.Q. And in your experience, do you detail that on

pages 2 through 5 -- 4, rather, of your report?

A.A.A.A. Of my report?  Yeah.  Yeah.  I think I do, yes.  I

lay out a review of that, yes.

Q.Q.Q.Q. Do you also -- did you also provide the Court in

Exhibit 47-2 -- 1, rather -- sorry, 2 -- 47-2, the CV of

your experience?
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A.A.A.A. Yes, sir.

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  Your Honor, at this time, the

defense would tender Gregg McCrary as an expert in the field

of crime scene investigations.

THE COURT:THE COURT:THE COURT:THE COURT:  Is there anything for the state on

that tender?

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  No, Your Honor.  No objection.

THE COURT:THE COURT:THE COURT:THE COURT:  Let the witness appear before this

court to testify in the field as tendered.  

You may proceed.

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  Thank you, Your Honor.

Q.Q.Q.Q. Sir, do you have an opinion about the quality of

the crime scene investigation in the Scott Allen case?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. What is that opinion?

A.A.A.A. That it is -- it was substandard and inadequate.

It didn't comport with the basic standards of a crime scene

investigation at that time back in 1999.

Q.Q.Q.Q. Okay.  I want to talk to you a little bit about

how crime scene investigations take place.

What are some of the challenges in a homicide

investigation?

A.A.A.A. There are a number of them.  The challenges really

come in with the -- you might think of the who-done-it sort

of cases.
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In other words, some cases are pretty readily

solved, pretty easily solved.  The challenges come with the

who-done-it cases that take a little more in-depth

investigation.  And it deals with all of the complexities

of, beginning at the crime scene, working through

victimology, the witness statements, the physical evidence.

All of those sorts of things are challenges in these

investigations.  

And they're prone to a lot of errors.  Errors in

thinking.  

What's been proven or understood over time with

research is that it really comes down a lot to how

investigators think and how they process the scene mentally

with their mindset.  

And then following the right protocols for

processing the scene, interpreting the evidence, identifying

what we think of as the solvability factors, and then

pursuing those things to see if we can get a resolution in

the -- in the case.

So it's the combination of all those things.

Q.Q.Q.Q. And what is evidence accuracy?

A.A.A.A. Well, that's the key to this.  And that's

determined by the police investigation.

The accuracy of the evidence is both to make sure

it's not contaminated in any way, and then it's properly
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interpreted as to what it actually means.

So if we're talking about physical evidence, we

obviously have to be careful we don't contaminate it in some

way or cross-contaminate it in some way.

But a crime scene -- and then that comes down to

witnesses.  Because we tend to think of a crime scene as a

physical place, and it is to a degree, where the body is and

so forth.

But crime scenes are anyplace where there may be

evidence of the crime.  So the mind, the mind of a witness,

the mind of an offender can be a crime scene as well,

because there's evidence there that may be helpful about

what happened and what didn't happen.

But the mind has -- that has to be treated just

like we do a physical crime scene and be very careful we

don't contaminate that with information, even inadvertently

or much less intentionally.

So after search -- searching the physical crime

scene and thinking of witnesses and suspects in their

interviews as we're searching sort of the cognitive crime

scene, that they may have to find what evidence they may or

may not have and do so in such a way that we don't

contaminate it.

Q.Q.Q.Q. And what is victimology?

A.A.A.A. Victimology is very important; and it's too often
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not thoroughly investigated.  And that is a study of the

victim to determine what, if anything, may have elevated

their potential for becoming the victim of violence.

In other words, we try to put a victim on a risk

continuum from low to moderate to high.  And we look at

the -- at those variables, both lifestyle variables and

situational variables, that may either elevate their

potential or reduce their potential for becoming the victim

of violence.

But we want to put that victim on -- accurately

along that continuum.  And that will help guide the -- guide

the investigation by making that sort of determination.  But

it involves doing a thorough background investigation into

the victim to understand how we may place them accurately

along that continuum.

Q.Q.Q.Q. Were the concepts of evidence, accuracy, and

victimology, were those understood in 1999? 

A.A.A.A. Yes.  Yes.  For example, we -- in the 1992 Crime

Classification Manual I mentioned, we did a big thing on

victimology in there, and it's been published in a lot of

peer-reviewed works and textbooks in criminology and crime

scene investigation.  

Vernon Geberth has kind of -- a lot of police

agencies describe it as the Bible.  It's actually -- he's

actually done a number of editions.  But he talked a lot
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about the importance of victimology in his works as well.  

So it's well understood, yes, sir.

Q.Q.Q.Q. And were these concepts also taught to officers

that actually went out into the field and investigated

crimes?

A.A.A.A. Of course.  That's where it has to take place,

right there in the field.  I mean, you have to understand

who your victim is and get a thorough feel for your victim.

It's all part of the basic investigation.  It has to be done

in the field.

Q.Q.Q.Q. And just briefly, why was victimology an important

concept in this case?

A.A.A.A. Because Mr. Gailey would be on the high end of the

continuum.  He'd be at a high risk.  He was a drug dealer,

and he carried guns.  And he had clients who were not happy

with the way he cut his cocaine.  And all of those sorts of

things.

Anytime you're dealing in that underworld of drug

dealing and guns and drug users and all of that, it really

elevates one's potential for becoming the victim of

violence.

Q.Q.Q.Q. Let me ask you about some common investigative

failures.  

What are some common investigative failures

particularly as it relates to a crime scene?
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A.A.A.A. Well, it's -- again, it goes down to how

investigators think primarily about crimes or the crime

scenes.

Almost immediately we create a narrative or a

story about how the crime occurred, and it begins really at

the crime scene.  You begin looking at the crime scene,

looking at the evidence you have, and you begin

automatically creating a narrative or a story.

And the problems come when you frame the crime

prematurely, or you get an idea of what it is and you get

tunnel vision on what happened, and then you begin to

exclude other possibilities.  

And as the investigation continues, you may

exclude other suspects who should be included because, once

you frame it -- framing creates a very perilous sway.  We

begin to look for evidence that fits within that frame and

we don't look for evidence that doesn't fit in the frame.

Or if we find disconfirming evidence, there's a tendency to

discount it because it doesn't fit within our theory.

So to guard against that, you have to have

multiple competing hypotheses.  How many different ways

could this crime have occurred?  And then you begin -- you

have to overlay those hypotheses on the evidence.  And then

whichever hypothesis is best supported by the evidence is

probably what happens.
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But that narrative has to be open; it has to be

permeable to adapt to new evidence.  And maybe you believed

something and later disconfirmed what you thought was true,

so now you've got to adjust to that.  

So it's got to be permeable.  It looks back, and

it looks forward.  It's bidirectional.  It looks back on

probably what happened, but it also drives the investigation

forward.

You develop your investigative strategy based on

the evidence that you find at the crime scene.  And as the

investigation continues, you're constantly adjusting to the

evidence and re-adjusting the investigation as you move

forward.  

Q.Q.Q.Q. And you lay out some of these cognitive biases on

pages 5, 6, 7, and 8 of your report; is that fair?

A.A.A.A. Yes, I do.

Q.Q.Q.Q. Okay.  I just want to ask you about one of those,

which is the concept of tunnel vision.

What is tunnel vision?

A.A.A.A. Tunnel vision is pretty much what it sounds like.

In other words, you get a constricted view of your options,

or you get a constricted view of who -- who a -- who is the

suspect.

And when that happens, then it relates to a lot of

other things like confirmation bias.  You're beginning to
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look to only those things that support that suspect as being

the guilty one, or that crime having occurred in a

particular manner.

And it's been proven over and over again to be a

leading cause of wrongful convictions in investigative

failures.

You get -- you just jump down a rabbit hole and

it's the wrong one.  And you just keep pursuing that and

looking for evidence in dogged pursuit of evidence that will

support this nonexistent suspect or innocent suspect or a

crime that didn't occur exactly that way.

So, yeah, that's a big one.  And it's been proven

again and again to be a leading cause in investigative

failures.  

Q.Q.Q.Q. Do you have concerns about whether tunnel vision

or some of the other cognitive biases you lay out were

present in the investigation of this case?

A.A.A.A. Yes, I do.  And it goes to what we just talked

about, the lack of a victimology -- a thorough victimology

on Mr. Gailey that might have uncovered different suspects

or different reasons that he might have become the victim of

violence.

As I alluded to earlier, there's some information

that was gleaned during the course of the investigation that

he had some unhappy clients.  That he was cutting his
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cocaine a little thin and angering some of the clients.

There's another individual that he had assaulted

with a knife, a Mr. Maness, who had sworn out a complaint

against him, a criminal complaint for -- for Mr. Gailey

having assaulted him with a knife.

So those are the type of things that you look for

in victimology that would develop potentially other suspects

or create other explanations as to the motive or why this

individual came to be -- to be the victim of violence.

Q.Q.Q.Q. And you had a chance to -- did you have a chance

to review the law enforcement reports in this case?

A.A.A.A. Some of them.  I didn't review the entire history

of the -- the investigation, but yes, I did.  I did see some

of that material.

Q.Q.Q.Q. Did you -- did you -- what was your opinion about

the existence or lack of victimology being worked up in this

case by investigators?

A.A.A.A. They didn't do it.  I didn't see any indication

that they worked up a thorough victimology, you know, on

the -- you know, on the suspect -- or on the victim.

Q.Q.Q.Q.  I want to direct your attention to some of the

basic practices that existed for crime scene investigation

in 1999.

What was the kind of basic documentation that an

investigator was expected to create when being out on the
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scene and investigating a homicide or any crime?

A.A.A.A. Right.  If we're talking about a homicide scene, a

death scene, it starts with defining the scene, knowing what

it is.

And for our discussion, I'll just talk about

outdoor scenes.  Indoor scenes -- this is an outdoor scene.

Indoor scenes are different, I don't need to spend time

talking about that.  

But an outdoor scene, here again, you've got to

try to figure out where the scene is and draw some

boundaries around that to make your best choices to what

constitutes the physical crime scene in an outdoor

situation.

And then you need to secure that scene and control

access to it.  And it begins with -- I'm talking once the

law enforcement arrives at the scene, it begins with a log

of -- entry and exit log.  Who showed up?  Who was at the

scene?  When did they arrive?  When did they leave?  And

then what did they do?  Why were they at the scene?  

You don't want people just in there walking around

out of curiosity.  You want people to go into the scene who

have an assignment.  And, you know, why are they there?  Why

are they entering the scene?  So you start with that entry

log.  

You know, Officer or Deputy so-and-so arrived at
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the scene at this time.  Their duty is to search for

fingerprints, or to do photography or videography, or to do

a crime scene sketch or -- you know, or whatever it may be.

Medical examiner people are going to come in.  They're going

to deal with the body.

So all of that needs -- needs to be documented.

The time in, the time out, and what was their assignment and

what was done.  So you begin with that entry and exit log.

Then there's the log itself, which deals with the

evidence.  What evidence was identified and collected at the

scene?  And, you know, the ways to do that.  How was the

scene searched?

In other words, there has to be a systematic

search of the scene to begin to identify what could be

evidence at the scene.

Now, outdoor scenes, it's typically a line search.

In other words, you get a bunch of officers, however many

you think you need, and then walk, walk that scene at least

one way.  There's a line search.

There's a grid search, which is like two line

searches.  In other words, it's done perpendicularly.  So

you might run -- walk the scene north to south, and then you

do it east to west.  So you create kind of a grid.  You go

back and forth over that.

And you can do that a couple of different times if
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you want, but it's to go through it systematically.  

And then once you identify, okay, there's

something here, you note it.  You typically put a marker

down -- or you photograph it first.  Then you photograph it

again after the marker is placed so you know where that

piece of evidence is, whatever it might be.  It might be gun

shells, it might be shell casings, for example, if there was

a shooting.  It could be a piece of clothing.  You know,

whatever it could be, doesn't really matter.  But you note

it, and you photograph it without anything present, and then

you put the marker down.  And then you photograph it again

with the marker so you know that marker number 45 are shell

casings.  And that goes in the log.  So you're keeping track

of all of this.

And then, you know, as you walk through, you find

it, you photograph it, you put a marker on it so you know

where it is.  

And then -- you know, there's a practical reason

for that besides just the evidence.  It's so people inside

the crime scene know where to walk.  They see a marker,

they'll stay away from that; there's evidence there.  If you

don't mark it, somebody could walk over and kick some shell

casings around or disturb evidence.

So it's done for a couple of reasons.  One, to log

it and note it, but also in the practical day-to-day work of
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processing the scene, you begin to create little avenues

around the crime scene where you can move without disturbing

any of the evidence until it's been properly documented and

collected in the -- you know, call bag it and tag it, until

it's been bagged and tagged, so forth.

Q.Q.Q.Q. You talked about photographs.

Are there particular -- is there a particular

protocol or way that photographs should be taken as

evidence?

A.A.A.A. Yes.  And it's outlined in that document we talked

about thoroughly.  Certainly, the photographer, obviously,

has to be identified.  The case number, what you're talking

about.  What case is this?  The date the photographs are

taken.  

And, basically, you want three kind of sets of

photographs.  You want a large sort of all-encompassing set

of photographs, photograph the entire scene.  And that

would -- and that's another reason you like the markers

there, to take a scene, you can see the different markers

where they are, and so you can say, oh, yeah, 45 is where

the shell casings are, and 41 is where the clothing is,

whatever.  But then -- it's a wide angle.  Then a medium

shot, then a close-up of each piece of evidence.

Wide angle gets it all, sort of thing; medium

range kind of tightens it, and you get a better idea where
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in the scene it is; and then a close-up of the evidence

itself, you know, where it is.

And so you want to do that with every -- every

piece of evidence that you have there.  Then you want to

also -- maybe the small pieces, if there's small pieces of

evidence and things, you may -- if they're there, you want

to use rulers or something to get an idea of scale as to the

size of those things, but also noting where they are or

where the camera is in relation to the photograph.  In other

words, you know, the angle, you know, where are we looking

at it.  

And it's certainly fine -- you can say that it's

better to have too many photographs than not enough.  You

can photograph given pieces of evidence from multiple angles

to give a better sense of where that is, just like you do

the body.  The body should be photographed from the

different angles to get a sense of where that body was in

relation to the -- to the overall crime scene.

So, basically, that's it.

And then those things will be put on the crime

scene sketch as well, that will be done.  So each of those

markers, each of those pieces of evidence would be put on

the initial rough sketch that would be done at around the --

at or around the crime scene when it's -- when it's being

done.
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MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  I'm going to approach the clerk for

Defense Exhibit 15.

THE COURT:THE COURT:THE COURT:THE COURT:  You may.

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  May I approach, Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

Q.Q.Q.Q. Mr. McCrary, I'm approaching with Defense

Exhibit 15, which is the crime scene sketch that was

prepared in this case.

Did you have an opportunity to review that

sketch --

A.A.A.A. Yes.

Q.Q.Q.Q. -- in preparation for your testimony here?

A.A.A.A. Yes.

Q.Q.Q.Q. And do you have concerns about the sketch or the

testimony by Catha Wright related to that sketch?

A.A.A.A. Yes.  It doesn't contain all the evidence that was

found at the scene.  Shell casings, for example, the shotgun

shell casings that were recovered, are not on the sketch.

So those sorts of -- that sort of thing is -- excuse me -- a

problem.

It's okay to have a rough sketch like this.  And

she did some measurements, which is good.  But there's

evidence lacking, you know, on the sketch itself as to

where, you know, specific things, like the shotgun shell

casings, were located.  So this is a problem.
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We need to have the sketch accurately reflect

where these pieces of evidence were -- you know, were

located and in their relationship to -- you know, to each

other.

So that's -- you know, that sort of thing is a --

is a big problem in this particular case.

Q.Q.Q.Q. Did you also have the opportunity to review the

crime scene photographs --

A.A.A.A. Yes.

Q.Q.Q.Q. -- in this case?

And do you have an opinion about the quality of

that work that was done in this case?

A.A.A.A. Yes.  Same thing.  It was, to me, sub --

substandard.  There's no photo log kept.  She turned in --

she just logged in evidence, three roles of film.  That's

it.  There's no log as to what photos were taken, when, and

what they were of, which is standard, you know, procedure,

you keep the photo log.  So there was no log at all.  And

she just logged in three roles of film without any other --

any other notation.

Plus, the photos themselves, the ones I reviewed,

there were no markers -- there were no crime scene markers

used.  And those -- like I say, I mean, ideally, the photo

would have the first photo without and then the second photo

with a marker.  But I don't think -- there was no indication
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that markers were used at any time during the search.

There's no indication that there was a systematic

search, a line search, grid search, circle search, any kind

of search you want to have.  None.  No indication that was

done at all.  It seemed to be crime scene processing by

wandering around.

And then no markers were used to define where

those pieces of evidence were located so that that could be

logged in with a degree of continuity from the scene into

the log itself, which really didn't exist.  They didn't keep

a log.

And then that would be evidence you could trace

right into -- the logging of evidence into the department

itself when that evidence gets logged into the evidence

locker or vault or wherever in the -- in the law enforcement

office.

So there should be a tight chain of evidence or

continuity that you could trace from the scene through the

log at the scene through the log at the department itself

when the evidence is logged in.

Q.Q.Q.Q. You also talked -- let me ask you this about

Exhibits 47-4 and 47-5 --

A.A.A.A. Uh-huh.

Q.Q.Q.Q. -- which were attachments to your report.

A.A.A.A. Right.
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Q.Q.Q.Q. Did you receive those in order to review those as

part of your testimony?

A.A.A.A. Yes.

Q.Q.Q.Q. And what is 47-4?

A.A.A.A. That is -- I believe that's the North Carolina

Criminal Justice Teaching guide that was done in, I think,

1998, if I remember correctly.

Q.Q.Q.Q. And does that provide the guidelines that were

expected of crime scene investigators and processing

investigators back in 1998?

A.A.A.A. Yes.

Q.Q.Q.Q. And are the things that you're talking about

reflected in that North Carolina Justice Academy report?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Do you believe that those standards were complied

with in this case by the crime scene investigator?

A.A.A.A. No, they were not.

Q.Q.Q.Q. When standards like that are not complied with,

what are some of the consequences in terms of the quality of

the investigation?

A.A.A.A. Well, that jeopardizes everything.  Because, as we

mentioned earlier, evidence accuracy is the foundation of a

criminal investigation.  And making sure you've got it,

you've got the evidence, it's been identified, photographed,

logged in so that we can reconstruct what happened, the
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chain of custody is tight that you know where that evidence

is from the time it was spotted at the scene until it

appears in court later if it does.  So you want obviously

that chain of custody to be bulletproof, that there's no

lack -- no break in that chain of custody.  So that's -- you

know, that's all very -- you know, critically important.

Q.Q.Q.Q. What are field notes?  And why are they important

in an investigation?

A.A.A.A. Yeah, field notes -- when I talked about before,

it's what happens in the field.  You're logging in.  It's

more than the entry and exit.  It's what occurred at the --

in the field while you were there; the evidence that was

found, what happened to it, who picked it up; who did what

at the -- at the scene, what actually occurred.

I mean, the entry and exit logs are who came, who

went, and what were they supposed to do.  They field notes,

they should reflect what was actually done at the scene.

Q.Q.Q.Q. And why are the actual making of notes so

important?

A.A.A.A. Because our memory is fallible.  We can't depend

on our memory because it just -- it just doesn't work.  And

I think you can see it in the reports here.  The testimony,

one of the officers, I think it was Mr. Bunting,

testified -- they asked, "Well, who was at the scene?"  He

said, "Well, the best of my memory, it was..." and he names

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 3 : 4 1

 20 3 : 4 1

 30 3 : 4 1

 40 3 : 4 1

 50 3 : 4 1

 60 3 : 4 1

 70 3 : 4 1

 80 3 : 4 1

 90 3 : 4 1

100 3 : 4 1

110 3 : 4 1

120 3 : 4 1

130 3 : 4 2

140 3 : 4 2

150 3 : 4 2

160 3 : 4 2

170 3 : 4 2

180 3 : 4 2

190 3 : 4 2

200 3 : 4 2

210 3 : 4 2

220 3 : 4 2

230 3 : 4 2

240 3 : 4 2

250 3 : 4 2



Page 895

Gregg McCrary - Direct Examination by Mr. Chetson

half a dozen people.  But that's the problem.  He's just

trying to recall from memory who was there, and he just

can't recall with any accuracy.  

That's why the notes and the recordkeeping and the

logs are critical, so you know for sure who was at the

scene, when they arrived, and when they -- you know, when

they left.

Q.Q.Q.Q. Do you recall when the body was found in this

case?

A.A.A.A. The body was found on the -- on the 11th.  There

was a couple of folks on ATVs that were just kind of going

through, headed to the cabin, and the body was maybe 70 feet

or so from the cabin, just off to the side of the trail, as

I understand it.  They found the body and then reported it

back to I think -- Lieutenant I think was his rank.

Lieutenant Bunting was in charge of the crime scene unit or

criminal investigations for the sheriff's department,

Randolph County Sheriff's Department.

He came to the scene, confirmed there was a body,

realized they probably had a crime on their hands.  And then

he said he called out to the crime scene people from his

department and other deputies that were on duty to the

scene, and that's when the -- that's when this began.

Q.Q.Q.Q. And the initial collection of this crime scene,

when did that occur?
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A.A.A.A. On the 11th.  Yeah, on -- it will be Sunday --

Sunday, July 11th.

Q.Q.Q.Q. And did you note in your report or reviewing the

evidence about any delays in collecting all the evidence in

this case?

A.A.A.A. Yes.  There seemed to be a delay.  The crime scene

was started on the 11th.  The crime scene search was started

on the 11th.

Again, it's hard to know when people arrived and

left exactly.  But Ms. Wright, who did the photography and

the sketch, indicated -- she documented she arrived at 6:07

that evening.  So we know the search was going on that

evening for sure.

But then the problem was the shell casings -- she

took a photograph of a couple of shell casings at the scene.

But then the next day, on the 12th, they turned in five

shell casings.  And she indicated that she and another --

Deputy Hogan, I think her name was, had gone back to the

scene and collected some more shotgun shells.  And they

turned those in the next day, on the 12th.

So where the shotgun shells had been overnight, I

mean, they were photographed on the 11th, it's not clear if

they were packaged, picked up then, or where they were.  And

then three more shotgun shells.  We have no idea where they

were.
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They're not photographed.  They're not on the

crime scene sketch.  There's no note of anything about where

they were in -- at the scene itself.  They're collected, and

then they are -- all five shells are then turned into

evidence at the Randolph County Sheriff's Office the next

day, on the 12th.

But there's also additional problems.  For

example, Mr. Gailey had a blue pager that was attached to

his belt.  That was photographed, I think three times.  But

there's no indication that it was ever logged into evidence

in Randolph County.  The evidence log doesn't show that.

Doesn't show the pager, yet it showed up at trial, as I

understand it.  So I have no idea where that pager was.

There's no way to know for sure where that pager was other

than -- you know, from the time it was photographed on the

victim's body until it showed up in trial.

So that's the problem with not logging -- not

maintaining this chain of custody that you need to maintain.  

Q.Q.Q.Q. What is crime scene security?

A.A.A.A. Crime scene security is just that.  You need to

tape it off -- identify the crime scene, define it, tape it

off, and only let people who have a need to be in the crime

scene in the crime scene.  And that, typically, is limited

to your crime scene processing.  

Just as a side note, the biggest problem I found
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with crime scene security isn't necessarily keeping the

public or the media out; it's keeping the bosses out.  The

bosses always want to watch over the crime scene.  They have

to stand back while the people who actually know what

they're doing at a crime scene are in there processing it.

But you've got to maintain that security.

My sense of that thing -- of that crime scene, it

was night.  They were processing it in the late afternoon,

early evening.  Sun set at 8:40 that evening.  It would have

been darker earlier.  You're in a forested area, a lot of

canopy, tree canopy.  The trees were full leaf bloom.  It

would have gotten dark earlier at that scene before sunset.

They had no additional lighting, no auxiliary lighting

there.

My sense is they should have done what they could

do with what light they had, then secure it and post a lone

deputy.  You can have a single deputy just stay there for

the night.  The cabin was right there.  Just post a deputy.

Keep it taped off so other ATVs aren't rampaging through

there and destroying any evidence.  Wait until the next

morning.  Wait until you get light.  Get -- get organized.

Get your team out there and come back in the daylight and

finish processing that in an organized and systematic

manner.  That didn't happen.  

But, apparently, Ms. Wright and Ms. Hogan said
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they did go back to the scene later and get these other

shotgun shells.  So, I mean, all of that's a problem.

Q.Q.Q.Q. How would you -- how would you rate these issues

in terms of mistakes at this investigation?

A.A.A.A. These are big, these are big issues.  This is

fundamental.  This is foundational to the investigation.

And so I think these are big problems, major problems, at

the very beginning of the investigation.

Q.Q.Q.Q. From -- in your experience or given your breadth

of understanding of crime scenes, was this a particularly

difficult crime scene?

A.A.A.A. No.  It didn't appear to be.  In other words,

sometimes you have a crime -- multiple crime scenes where

there's an abduction, a murder, body dismemberments in

different parts, and, you know, it becomes very complicated.

But this is a fairly localized scene.  The body is

there.  It looked as though the shooting occurred near or

there, you know, around that -- you know, around that scene.

I was at the scene.  There's an embankment that

comes down.  Then there's the trail that's there where the

body was.  And I think -- which would constitute the

majority of the crime scene.  And then the other side of the

trail it begins a steep kind of dropoff, again, the other

area.

So your area is in that somewhat level path, even
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though it sort of declines.  From the cabin going down away

from it, where the body was, there's a decline as you go

away from the cabin.  But it's fairly -- you know, it's

fairly level.

So that cabin area down to, you know, a degree, I

don't know, you know, you could measure, you know, how many

yards beyond where the body was, I think that really

encompasses a crime scene.  So it wasn't a large crime

scene, and there weren't multiple -- necessarily multiple

scenes involved.  So it was -- it was manageable.

Q.Q.Q.Q. The evidence after the crime scene was processed,

what would happen next or what did happen next in terms of

the collection of evidence?

A.A.A.A. The collection -- I want to make sure I understand

that.  So the collection of evidence at the scene?

Q.Q.Q.Q. Yes.  Sorry.  Let me rephrase that.  

Strike that, Your Honor.

What happened in the collection of the evidence?

What were the next steps that happened in this case as to

particular physical pieces of evidence?

A.A.A.A. The particular pieces of evidence were logged in

with the Randolph County Sheriff's Office.  And most -- most

of them were.  Like I say, the pager wasn't.  The shotgun

shells, the other evidence were -- you know, pieces of

evidence were logged in.  The autopsy was completed.  Now we
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have an understanding of the cause of death, the nature of

the wounds sustained by the victim, you know, all of that.

Then came the follow-up to -- to that, where then

the testing begins -- or you decide where you're going to

go.  Again, the narrative there is bidirectional.  So now

we're moving forward.  

And you look at those pieces of evidence that were

at the scene and figure out which ones of those have

probative value or are rich in investigative potential, let

me put it that way, that may move this investigation

forward.  

And then you decide how you're going to -- to

proceed from there.  What sort -- we have physical items,

like the knife and the shotgun shells and the shell casings,

the .45 caliber handgun, and some live rounds from the

.45 caliber handgun.  What do we want to do with those

things?  What are we going to do with those things?  Then

you make a logical decision as to what you want to do with

those things to get additional information.

Again, you're looking for solvability factors.

Which -- which pieces of evidence hold the potential that

might move this investigation toward a logical resolution?

And I think a lot of that was mishandled as well.

A couple of examples.  The shotgun shells, the shell

casings, they're both double aught buck and birdshot, which
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were the type of rounds that were used to inflict the fatal

wounds on the victim.  So high probability these shell

casings are the rounds that were used to kill the victim.

Those should be processed for fingerprints and DNA.  Chances

are, the offender may have loaded those rounds into that

shotgun.  Somebody loaded those rounds into that shotgun.

They would have handled it.  Unlikely they handled it with

gloves, so there could be fingerprints, there could be DNA.

That -- that has great investigative potential.  That wasn't

done.  Those shells were not submitted.  They didn't request

any fingerprint work be done or any DNA work be done on

those shells.

Interestingly, they did on -- they wanted

fingerprint testing done.  And it was done on the

.45 caliber weapon that was recovered at the scene and the

live .45 caliber rounds in the magazines that were loaded

that were found.  They'd asked for fingerprint work to be

done on those items, but -- to me, amazingly -- not on the

shotgun shells that carried the most potential to identify a

potential offender.  More so than the gun because I think

it's a given that was Mr. Gailey's gun, the victim's gun.

So if you find his fingerprints on that gun, that's not

really moving the investigation forward, you know,

necessarily.

You know, another piece of evidence was the knife.
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The knife was significant for a couple of reasons.  One,

it's a switchblade, so it isn't a fixed-blade weapon like a

hunting knife where the blade is always out.  That knife was

out.  And I handled the knife.  You have to push the button

to snap that blade open to get it fixed.  So the knife was

with the blade open.  So somebody pulled that knife out, hit

the switch, and locked that blade open.  That knife had

blood on it.

Now, they did ask for that to be tested, and it

was -- the lab did test -- they did a presumptive presence,

which was positive, and then a confirmation test that that

is human blood.  So we know that's human blood on that

knife.

Initially, they asked for DNA testing to be done

on that blood evidence from the knife.  However, they then

pulled that back.  And the reasoning, as I understand it,

was that there was no knife wounds on Mr. Gailey, so they

didn't see any need to do any DNA testing.

That's exactly backwards.  Because there are no

knife wounds on Mr. Gailey, the question is, whose blood is

it?  This could be the offender's blood.

This whole scene, to me, looked like there was a

confrontation of some sort.  The knife was out.  We have

Mr. Gailey shot twice, but there are five shotgun shell

casings, so there are three rounds that were fired that
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missed him.

If this was an execution-style killing and he was

shot in the back, how could you miss with three additional

shots if you're right -- if you're right there?  

And plus, Mr. Gailey's gun was out, and that was

found between his legs.  The holster was 13 feet away.  It

looked as though, to me, he pulled a gun out, that holster

went flying, landed 13 feet away.

There's a shell casing jammed in that weapon.  It

was fired once, and then it jammed.  Didn't eject.  He

couldn't fire any more rounds from that weapon.

There are loose shells out.  His left pocket is

turned inside out.  There are live rounds, live .45 caliber

rounds there.  The magazines are there that fit that

.45 caliber weapon.

It looked to me as though there may have been some

confrontation that could have started with the knife.

Perhaps the offender was cut, it devolved into a gunfight,

where Mr. Gailey fired that weapon once, it jammed.  The

other offender, whoever was around, had a shotgun.  He was

running around shooting, shooting, and then finally hit him.  

And according to the ME, the shot to the knee was

from a distance, but the shot to the shoulder was close.

So, to me, the more likely scenario is they're

running around, it's night out there, you can't see.
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They're running in some kind of a confrontation.  Shots are

being fired.  Mr. Gailey falls, he's shot.  The first shot

is the birdshot to his knee.  It's an upward angle, which

would be consistent with him having tripped and fallen down.

So it kind of goes up that way.  And it really destroys the

femoral artery, so there's a lot of bleeding, bleeding going

on then.  His gun is jammed.  He's down.  He can't really do

anything.  That leg isn't functional.  He can't really move.

The offender then moves up and shoots him at close range in

the back with the double aught buck, which is the fatal --

the fatal round.

And I think it's something like that, I think is

what the evidence suggests, you know, may have occurred at

the scene.

He certainly didn't draw that weapon out after he

was shot fatally -- I mean, after that shot.  If the idea he

was shot first in the back, he could not have drawn that

weapon out.  That massive injury, it would have

incapacitated the shoulder.  The whole rotator cuff would

have been blown apart.  The clavicle was broken.  The

subclavian vessels, the artery, and vein under the clavicle,

the ME couldn't even find those vessels.  So...  And then

the lung was blown out.

He could not have pulled that weapon and fired

after he had been shot, so that weapon was pulled out
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before.  And it's something like that would be, I think, the

best interpretation of what occurred.

Q.Q.Q.Q. In reviewing the testimony, do you need -- in

reviewing the testimony, did you note anything about the

proclivity of that .45 to jam that struck you as important?

A.A.A.A. Yes.

Q.Q.Q.Q. What is that?

A.A.A.A. Yes.  He -- Mr. -- his roommate, I'm blanking on

the name right now -- indicated he shot guns with him a lot,

that it misfired all the time.  He said he loved that --

loved that weapon, but it jammed all the time, all the time.

So I don't think he would have been carrying that

weapon around knowing it was not functioning.  I don't think

he'd be carrying it around with a jammed shell in there,

knowing he couldn't fire the weapon.  I think that that

happened at the scene that night, that's when that -- that's

when he fired that weapon that night, and that's when it

jammed.

So I think it is highly unlikely this drug dealer

who is carrying around a weapon would be carrying around a

weapon he knew was jammed.  No, no.  That had a live round.

He fired it that night, and, boom, it jammed.  He

couldn't -- couldn't get it to clear.  He couldn't clear the

jam.  And then it just went bad for him from there.

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  Your Honor, I think we need a
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five-minute break, if we can have one.

THE COURT:THE COURT:THE COURT:THE COURT:  We'll take a ten-minute recess.

The witness may step down.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Yes, sir.

(Recess.)

THE COURT:THE COURT:THE COURT:THE COURT:  Let the record reflect the defendant

is present in the courtroom with his attorneys.

The defendant will please retake the stand.  And

recall that you are still under oath.  I'm sorry, the

witness, not the defendant.

You may proceed.

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  Thank you, Your Honor.

Q.Q.Q.Q. I think when we left off, you were talking about

the gun that -- and the gun jamming, the proclivity of that

firearm to jam.

A.A.A.A. Yeah, that was Mr. Johnson.  I couldn't think of

his name.  It was an interview with Mr. Johnson that said

he'd shot with him frequently, that he loved guns, and that

gun jammed all the time.

Q.Q.Q.Q. Did you have an opportunity to go to the clerk's

office --

A.A.A.A. Yes.

Q.Q.Q.Q. -- to review the evidence and how it was

maintained?

A.A.A.A. Yes.
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Q.Q.Q.Q. Do you have an opinion about -- I'm turning to the

switchblade.

Do you have an opinion about how that was kept or

packaged?

A.A.A.A. Packaged very loosely.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Objection.  It goes beyond the scope

of his expertise.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.

Go ahead.

A.A.A.A. As I recall, it was packaged very loosely.  It

wasn't sealed securely.  We had no problem getting it out.

And we had gloves on.  I had gloves on.  I don't want my DNA

on any of that stuff.  But, yeah, it was packaged very, I'd

say, insecurely.

Q.Q.Q.Q. And how would you have preferred it to have been

packaged, or how should it have been packaged if the

officers were following accepted protocols?

A.A.A.A. Well, this is blood evidence, so that has to be

packaged very carefully, you know, in paper and so forth.

You can't put it in plastic.  So it should have been treated

much differently because it is blood, blood evidence on that

knife and not, you know, something other than blood.  So had

to be -- had to be packaged -- should have been packaged

very carefully.

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  I'm going to approach with
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Defendant's Exhibit 50.

THE COURT:THE COURT:THE COURT:THE COURT:  I'm sorry?

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  With Defendant's Exhibit 50,

Your Honor.

And I'll just let the clerk know that this is

supplemental -- second supplemental MAR Exhibit 95.  We

provided a list.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Your Honor, the state would object to

any hearsay contained in the document but understand he

reviewed it to form his opinion.

THE COURT:THE COURT:THE COURT:THE COURT:  Defendant's 50 is not received for the

truth of the matter asserted.

You may proceed.

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  Thank you, Your Honor.

Q.Q.Q.Q. And, Mr. McCrary, if you could look at the top of

that document.

A.A.A.A. Yes.

Q.Q.Q.Q. What does that appear to be?

A.A.A.A. Well, it's a telephone log where Lieutenant

Chris Poole has made a call on November 1 of '99, and it's

to the SBI lab.

Q.Q.Q.Q. And does it talk at all about some need that

Mr. Poole had with respect to -- or Lieutenant Poole had

with respect to the evidence he wanted investigated?

A.A.A.A. Yes.  He says that he needs to place Scott
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Miller -- Scott Allen, I'm sorry, at the location, advise.

They're talking about this cabin where Mr. Allen

and Ms. Smith had been apparently staying.  And they're

looking at -- he's saying Sherry and Benny Allen do not

smoke, no one stayed at the cabin between the time of the

crime and the date collected.

They got some cigarette butts out of the -- out of

that cabin in a search, SBI did.  And SBI searched the cabin

on July 22nd, if I recall correctly, with deputies from the

Randolph County Sheriff's.

I would also note, on that particular search, as

opposed to the other one, that that was well documented.  It

was documented as to who the officers were, the time they

arrived at the scene, who was going to dust for latent

fingerprints, who was going to do the luminol, and the

results of the -- of what they found, what they collected

for fingerprint evidence and luminol.  It also described the

weather conditions and how that might affect the luminol.

And the time in and the time out.

And that's exactly what was missing in these other

crime scene searches.  So they certainly knew how to do this

because that particular search was documented in the

appropriate way.  So this is nothing foreign or different.

They just -- SBI -- I think it was because SBI was on the

scene, I don't know, but it was done correctly that time
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around.

And what he's asking for here is that -- he says,

"I need to place Scott Allen at the location."  So they're

telling him what they're looking for as far as the evidence.

And, again, this is, to me, improper.

We know that even forensic scientists can be --

can succumb to this, to become compromised, not even

intentionally, just unintentionally, when they know who the

suspect is or what the detective is looking for, that they

might be able to find that rather than just doing an

objective search and testing of the evidence.

But to tell them, "I just need to put Scott Allen

at that scene," it goes to the tunnel vision.  I think, you

know, at that point that -- 

And that happens certainly once a suspect has been

identified or arrested, which he had by that point.  Then

everything that frames it that way, then they look only for

that evidence that fits within that frame.

Q.Q.Q.Q. I want to ask you about some of the testing that

was done or not done with the shotgun shells.  

Do you have concerns about the testing that was

done or not done with respect to the shotgun shells

collected?

A.A.A.A. The testing that was not done.  I touched on some

of it, and that was fingerprint and DNA.
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But the other testing to me that should have been

done that wasn't done was get those shells to the SBI lab

and enter them -- do the testing on the firing pin

impression, those sorts of things, and enter it into a

database, the acronym is NIBIN.  It's the National

Integrated Ballistic Information Network.  That's run by

ATF.

And what is in that network are shell casings and

firearms information.  And what that network does is it

links firearms from different crime scenes to one another.

So you can say, "This firearm here was used in a crime

there."  And it helps to solve crimes that way by linking

firearms.

Here in this case, we have two firearms -- well,

we have one firearm.  The .45 caliber, we have, they have.

And the other is the shell casings from the shotgun.  They

both should have been entered into NIBIN.

We have a murder scene.  We've got two firearms

associated with that scene.  That's exactly the type of

evidence that should be entered into the NIBIN system to see

if those weapons have been used in any other violent crime.

I would also note that ATF had commended the SBI

for their work in submitting that type of data into them,

into that network, that they had resulted in over 5500

different leads.  In other words, 5500 times, they had found
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leads from a weapon in one crime scene that was potentially

used in another.  And that was from the inception.  

SBI first got involved in 1994, five years before

this, in the NIBIN system.  And that was -- that

commendation was in 2021.  So during that time period, they

developed over 5500 different leads.

So that -- you know, that should have been done.

It's a no-brainier.  It was well in use by '99.

So both those shells and the .45 caliber weapon

should have been sent to SBI so they could do their work and

enter it into the -- into the NIBIN system.

Q.Q.Q.Q. Did you have an opportunity to review

Vanessa Smith's testimony in preparing for your testimony

here?

A.A.A.A. I think some of it.  I don't know that I reviewed

everything, but some of it, yes.

Q.Q.Q.Q. Do you have an understanding of what her story was

about what had occurred out at the scene?

A.A.A.A. Yes.

Q.Q.Q.Q. And what was the general -- what was her general

story that she told the jury and investigators about what

had occurred?

A.A.A.A. The general story was that she and Mr. Allen and

Mr. Gailey were on the way into the woods to a cabin some

place where -- where Mr. Allen purportedly had some
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weapons -- firearms that they could then barter or sell to

get cocaine.  So they were in there to -- that was

purportedly what the mission was that had them up in the

woods.

She also said, interestingly, that -- that they

were using cocaine, that Mr. Allen and Mr. Gailey, not her,

but Mr. Allen and Mr. Gailey were using cocaine on the way

to get the guns to get money to buy cocaine.  Well, they

already had cocaine, so I guess they're looking for more,

whatever.  They had cocaine, according to her.  And was

there to get money.

Well, we know from the crime scene that Mr. Gailey

had over $1,100 -- almost $1,200 on his person in a

container at the scene.  So he seemed to have money, and

they seemed to be using cocaine.  So, I mean, that's -- you

know, doesn't really fit perfectly.

Then the story is that on the way up, that while

they were on this trail walking, that without any warning at

all, Mr. Gailey kind of pushed her back.  He had a shotgun

and shot -- shot Mr. Gailey in the back.  And then she heard

some more shooting.

And then they spent time at the cabin -- actually,

they spent all night at the cabin, and that Mr. Allen was

throwing rocks to see if Mr. Gailey was dead.  But she said

Mr. Gailey moaned on for hours and, you know, had apparently
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been alive for hours.

And then, in the morning, they left the cabin.

And then she heard what she thought was Mr. Gailey firing

his handgun multiple times as they left the scene.  And that

Mr. Allen disposed -- she said that Mr. Allen had

Mr. Johnson's shotgun and that he then disposed of it in the

woods on the way out, got rid of it.  And then they went

back, you know, back to the address -- or she went back to

the address at that point.

But that's basically how she described the murder

and how -- how -- how it went down and -- by her telling.

Q.Q.Q.Q. Did she also give you -- give the jury some idea

about the formation of how the three were walking up the

path?

A.A.A.A. Yes.  Single file.  They're walking single file.

Mr. Gailey was in front, Mr. Allen was next, and she was

behind Mr. Allen.  And they were in that order walking,

walking that path.

Q.Q.Q.Q. What were some of the key discrepancies between

her story and the physical evidence, including the nature of

that path?

A.A.A.A. Right.  The path is actually pretty wide.  I mean,

you could walk single file.  She's saying it's so narrow,

you could only walk single file.  It's actually pretty wide.

Doesn't mean they weren't walking single file, but, you
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know, it was -- it was wide.

And some of the problem -- I may have touched on

it a little earlier in my testimony -- is the idea that he

was shot in cold blood, that Mr. Allen just shot him without

any warning, shot him in the back, which is where the

shotgun -- the lethal, fatal wound to the chest was.

The wound to the knee would have been fatal as

well, based on the bleeding from the femoral artery.  But,

anyway, she said he shot him in the back going up there.

One problem is his shirt is off, sort of on the

ground -- Mr. Gailey's shirt is off, on the ground, and

there are no defects consistent and no blood consistent with

him having -- having that shirt on when he was shot.

So, to me, it appears he may have taken that shirt

off.  Maybe they stopped for a break or a rest or something,

I don't know, or maybe there's some confrontation that

started.  Anyway, the shirt was off, and no defects that

would be consistent with him having been shot through

that -- through that shirt.

She also said that, right after the initial

shooting, she saw Mr. Gailey laying on his stomach.  Well,

the body was found on -- Mr. Gailey's body was on his back,

not on his stomach.

And then she said he was moaning for hours.  And

according to the medical examiner, Dr. Butts said he --
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Mr. Gailey would have lost consciousness within a minute or

two and died probably not long after that based on the

profuse amount of bleeding that was going on from -- both

those wounds had severed arteries, and the bleeding would

have been massive, and he wouldn't have lived very long

after that.

So this idea that he was conscious and bleeding --

as a matter of fact, she said she heard him say "ouch,"

which, to me, is a little bit preposterous.  With that sort

of grievous wound, it's not like he touched a hot stove or

stubbed his toe or something.  But -- 

And certainly, he didn't live for hours, and

certainly could not have fired his weapon repeatedly in the

morning.  He would have been dead for hours by then.

Plus, there were no shell casings that would be

consistent with that weapon having been fired repeatedly.

No spent shell casings.  There were live rounds, but no

spent shell casings that would be consistent with him or

anyone else having fired that weapon repeatedly.

So there's a lot of -- you know, a lot of problems

with her story when you look at the -- look at the physical

evidence itself.

Q.Q.Q.Q. Do you have a belief about the effect of the

failure of trial counsel to have a crime scene expert on

their ability to cross-examine Vanessa Smith?
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MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Objection.  That's outside of his

expertise, what lawyers do.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.

Go ahead.

A.A.A.A. I think defense could have benefited from just

having a seasoned detective who knows his way around a crime

scene, who can review the record, look at her statement,

look at the physical evidence, and see that it doesn't fit.

It doesn't take a great degree of expertise to see

the, you know, medical examiner saying he was unconscious

within a minute or two.  And her saying that he was alive

for hours and moaning and groaning and shooting his weapon,

and, you know, no shell casings at the scene, that would be

consistent with a weapon having been fired.  All of that.

So I think any -- any relatively seasoned homicide

detective could have been very helpful in -- in explaining

all that and laying all that out.

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  Thank you, sir.  

No further questions, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Cross-exam?

BY MR. VLAHOS:BY MR. VLAHOS:BY MR. VLAHOS:BY MR. VLAHOS:

Q.Q.Q.Q. Mr. McCrary, you testified to there being a

T-shirt with a rock top of it; is that right?

A.A.A.A. Yes, sir.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the witness,
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Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  Madam Clerk, may I retrieve State's

Exhibit 22, please?

May I approach the witness, Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

Q.Q.Q.Q. Mr. McCrary, I'm handing you what's been marked

for identification already as State's Exhibit 22.  I'd like

you to please take a look at that exhibit.

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And with that particular exhibit, what does that

appear to be?

A.A.A.A. It's my understanding that that was Mr. Gailey's

shirt.  It seems to be on the ground on some rocks with a

rock or maybe two on top of it.

Q.Q.Q.Q. And the appearance of the T-shirt, does that

appear to be kind of wadded up on the ground in a crescent

shape?

A.A.A.A. Basically, yes.  It's on the ground.

Q.Q.Q.Q. It doesn't -- and it's on the ground with the

twigs and the grass and other rocks and stuff there; is that

correct?

A.A.A.A. Yes.

Q.Q.Q.Q. It's not laid over another rock and then with a

rock placed on top of it, is it?
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A.A.A.A. I can't -- to me, initially I thought there were

rocks under it.  There could be.  I can't tell.  It looks as

though there are two rocks on top of it.  And, to me, that

means they could have been placed there.

I know the theory is that Mr. Allen was throwing

rocks, and one of these rocks could have landed on the

shirt.  But, I mean, I can't say it didn't happen, but I

think it's more likely it looked like they were placed

there.

Q.Q.Q.Q. Can you -- as a crime scene expert, do you have a

way of testing that to tell whether a rock was placed

somewhere or whether somebody threw it and it came to rest

there?

A.A.A.A. No.

Q.Q.Q.Q. And you have no idea if a raccoon could have run

by and dropped the rock there?

A.A.A.A. Big raccoon.  Have to be a big raccoon.  It's a

good size rock.

Q.Q.Q.Q. It's a good size rock?

A.A.A.A. It is.

Q.Q.Q.Q. Somebody chucking that rock, it wouldn't be easy.

It's not just going to fall there on its own, is it?

A.A.A.A. I don't think so.  That's what I was saying.  It

looked to me more like it was placed.  That's a pretty big

rock.  
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Q.Q.Q.Q. There has to be some deliberate process to move

that rock into that place, more likely than not; isn't that

correct.

A.A.A.A. It could be, yeah.  I think it was placed there,

probably.

Q.Q.Q.Q. But you can't tell whether it was placed or

whether it was thrown and came to land there; is that

correct?

A.A.A.A. I can't say for sure.

Q.Q.Q.Q. Okay.  And if you were called to the stand to

testify at trial, you couldn't do that either, could you?

A.A.A.A. No.

Q.Q.Q.Q. Mr. McCrary, can I turn you to your 2013 report.

A.A.A.A. Page 13?

Q.Q.Q.Q. Your 2013 report.

A.A.A.A. Oh, 2013?

Q.Q.Q.Q. Yes, sir.  

A.A.A.A. Yeah, let me find it.

Yes, sir.

Q.Q.Q.Q. I believe that's Defendant's Exhibit 46.  

Does that appear to be what it is?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Can you please turn to page 8 of that report.

A.A.A.A. Yes, sir.

Q.Q.Q.Q. And on page 8 of that report, you've already
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identified and stated in your opinion it seemed more like a

gunfight; is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  If we can get down to the second paragraph

on that page.

A.A.A.A. Yes.

Q.Q.Q.Q. Could you please read that second paragraph on

that page.

A.A.A.A. "With five spent shotgun casings found at the

scene and only two shotgun wounds sustained by the victim,

it's likely that three of the shotgun rounds fired missed

Chris Gailey, further supporting a scenario of a moving

gunfight.  In all likelihood, the first shot that struck

Chris Gailey was the shot to the right knee.  According to

Dr. Butts, that round of birdshot was fired from several

yards away and rendered the victim's right leg useless.

With the victim incapacitated and likely bleeding profusely

from the damage to his femoral artery and his handgun

jammed, the offender would -- could have easily and safely

approached him to deliver the fatal round of buckshot to the

victim's back.  This is consistent with Dr. Butts' finding

that the wound that entered the victim's back was fired at

close range."

Q.Q.Q.Q. So under your theory, the wound to the inside of

the right knee occurred first; is that correct?
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A.A.A.A. Yes.

Q.Q.Q.Q. And Gailey was on the ground by that point, would

have had to be because he can't use that leg; is that

correct?

A.A.A.A. Yes.

Q.Q.Q.Q. And then the person shooting him, the offender,

you say, "could have easily and safely approached him to

deliver the fatal wound of buckshot into the victim's back";

is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. When you say easily and safely, this particular

person would have had plenty of time to walk up to

Mr. Gailey to deliver the fatal wound; isn't that correct?

A.A.A.A. Yes, he would have had time.

Q.Q.Q.Q. A person would have had time to think about it;

isn't that correct?

A.A.A.A. Possibly, yeah.

Q.Q.Q.Q. A person would have had time to mull it over

before delivering the fatal wound to the back; is that

correct?

A.A.A.A. He could have.

He could have done it quickly.  He could have done

it spontaneously.  He could have done it very emotionally in

a moving gunfight.

Q.Q.Q.Q. But Gailey was on the ground?

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 4 : 3 5

 20 4 : 3 5

 30 4 : 3 5

 40 4 : 3 5

 50 4 : 3 5

 60 4 : 3 5

 70 4 : 3 5

 80 4 : 3 5

 90 4 : 3 5

100 4 : 3 5

110 4 : 3 5

120 4 : 3 5

130 4 : 3 5

140 4 : 3 5

150 4 : 3 5

160 4 : 3 5

170 4 : 3 5

180 4 : 3 5

190 4 : 3 5

200 4 : 3 6

210 4 : 3 6

220 4 : 3 6

230 4 : 3 6

240 4 : 3 6

250 4 : 3 6



Page 924

Gregg McCrary - Cross-Examination by Mr. Vlahos

A.A.A.A. Right.

Q.Q.Q.Q. Incapacitated?

A.A.A.A. Yes.

Q.Q.Q.Q. And his gun was jammed at that point; is that what

you're saying?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  And with those things going on, the person

had every opportunity to walk up and slowly place the deadly

wound into his back; is that correct?

A.A.A.A. Could be.

Q.Q.Q.Q. Okay.  Had plenty of time to premeditate and

deliberate, think about whether they wanted to do it or not;

isn't that correct?

A.A.A.A. Could.  I can't get into the mindset exactly of

the offender to say exactly what was going on, but it's

possible.

Q.Q.Q.Q. Okay.  And so under either theory -- shooting him

in the back or shooting him in the leg first -- could have

been premeditated and deliberated first-degree murder; isn't

that correct?

A.A.A.A. Well, if it was a gunfight, it could be more of a

self-defense thing.  I mean, if he -- keep in mind,

Mr. Gailey is the one who assaulted Mr. Maness with a knife.

He's the only one in this crew that I've seen who had a

history of assaulting anybody with a knife.  And
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Sharon Diehl [sic] said that was Mr. Gailey's knife.

So if Mr. Gailey had that knife out and had cut

the offender, whoever it was, and the offender had a

shotgun, and this turned into kind of a gunfight of

self-defense, and, you know, whatever -- however this thing

blew up into this engagement, then it would be something

other than cold-blooded murder.  It could be that he was

feeling he needed to end this thing and he was in a very

highly emotional state when he did it.  But, again, I can't

get into the mind.  I can't mindread anyone.

Q.Q.Q.Q. But the person's incapacitated on the ground;

they're not a threat to anybody, are they?

A.A.A.A. Well, we can say that now.  Whether the person who

did the shooting was absolutely sure of that or not, I don't

know.

Q.Q.Q.Q. The person on the ground bleeding from their

femoral artery and their gun's jammed, you're saying they're

a threat to somebody?

A.A.A.A. No, we can say that now.  It's easy to say it now.

But if you've been around these situations with people with

guns and never really sure what's -- you know, what's safe

and what isn't.  But, yeah, it could be that way.

Q.Q.Q.Q. What you're doing here in this case, you're just

fitting your narrative to the evidence that you saw out

there at the crime scene; isn't that correct?
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A.A.A.A. I'm giving you what I think is the best

interpretation of the evidence as far as creating a

narrative.  That narrative, I think, is best supported by

the evidence.  Other people may have other opinions,

absolutely.  But what I'm doing is looking at this, looking

at the evidence, and giving you what I think is the best

narrative as to probably what happened.

Q.Q.Q.Q. The evidence also supports other things or other

narratives how it can happen, doesn't it?

A.A.A.A. Such as?

Q.Q.Q.Q. Such as the knife with blood on it.  Okay?  Is

there any evidence of where the knife was bloody?

A.A.A.A. No.  We don't know for sure, but it was open at

the scene.

Q.Q.Q.Q. Do you remember seeing the pictures of it open at

the scene?

A.A.A.A. I'm trying to remember.  I think so.  I think it

was on that bag or something.  I think it was laying on top

of a bag.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the witness,

Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.  

Q.Q.Q.Q. Mr. McCrary, I'm going to hand you what I've

marked for identification as State's Exhibit 52.

Could you please identify that exhibit.
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A.A.A.A. Yes.

Q.Q.Q.Q. And does that appear to be a picture of the knife

on the bag?

A.A.A.A. It does.

MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:MR. VLAHOS:  May I approach the witness again,

Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, you may.

Q.Q.Q.Q. Mr. McCrary, I'm handing you what I've marked for

identification as State's Exhibit Number 53.  

Can you please identify that exhibit.

A.A.A.A. Yes.  This is, again, a closer-up photo of the

knife on the bag.

Q.Q.Q.Q. And, by the way, how you described to do a crime

scene search when you're taking photographs, you have to

take it from some distance away, correct?

A.A.A.A. Yes.

Q.Q.Q.Q. And then you've got to get close up on it so

people can see the item better; is that correct?

A.A.A.A. Correct.

Q.Q.Q.Q. Whoever took those photographs, looks like they

did that?

A.A.A.A. They did that on this occasion, yes, sir.

Q.Q.Q.Q. Can you tell me, by looking at those two

photographs, does the knife appear to have blood on the

blade?
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A.A.A.A. It's hard to tell because this was taken with a

flash, and a flash can blanch out colors.

The point is that there was blood discovered on

the knife during the testing, so I have to believe that

there was blood on the -- blood on the knife.

Now, maybe it was so poorly handled by the

officers that it got contaminated in some way.  I don't

know.  I can't say that.  But just because we can't see

blood on the knife doesn't mean there wasn't blood on the

knife.

Again, if you look at the -- this was obviously

taken in the dark or dark to a degree.  It was taken with a

flash.  And, like I say, a flash can blanch out, and you can

get highly overexposed with the -- with the -- with the

flash, which seems to be the -- what occurred on this

occasion.

Q.Q.Q.Q. You're saying maybe it got contaminated?

A.A.A.A. Yes.

Q.Q.Q.Q. That's just pure speculation on your part, isn't

it?

A.A.A.A. My -- my idea is, I think, the best

interpretation.  The knife is out, somebody made the effort

to get that knife out and hit that switch and get it open.

It's not a friendly move.

This is -- we got a dead guy at the scene.
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Something went terribly wrong.  I think that this may have

been involved in the assault somehow.

It'd have been great if they had gone ahead and

let them complete the DNA testing that they had initially

requested.  If it's Mr. Gailey's blood, fine, that's great.

If it's an unknown offender's blood or an unknown

individual's blood, well, then that opens investigative

avenues.

Let's put that DNA into CODIS, into that database.

Can we identify that?  Let's check that DNA against

Mr. Allen.  Let's do that.  But by not testing it, we don't

know.  That's the problem.

Q.Q.Q.Q. Right, we don't know.

A.A.A.A. We don't know.

Q.Q.Q.Q. Now, my question to you was, the contamination,

isn't that purely speculation on your part?

A.A.A.A. Well, if there was no blood on it at the scene, as

you're suggesting, and yet there's blood on it when they

sent it to the lab, it's been contaminated.  There's no

other way to explain it.  If there's -- if this knife is

bloodless at the scene, but it's got blood by the time it

gets to the lab, it's been contaminated, period.

Q.Q.Q.Q. Do you know where the blood was on the knife?

A.A.A.A. I think it was -- I can't recall.  I think there

were different places on the knife.  I just don't recall

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 4 : 4 2

 20 4 : 4 2

 30 4 : 4 2

 40 4 : 4 2

 50 4 : 4 2

 60 4 : 4 2

 70 4 : 4 2

 80 4 : 4 3

 90 4 : 4 3

100 4 : 4 3

110 4 : 4 3

120 4 : 4 3

130 4 : 4 3

140 4 : 4 3

150 4 : 4 3

160 4 : 4 3

170 4 : 4 3

180 4 : 4 3

190 4 : 4 3

200 4 : 4 3

210 4 : 4 3

220 4 : 4 3

230 4 : 4 3

240 4 : 4 3

250 4 : 4 3



Page 930

Gregg McCrary - Cross-Examination by Mr. Vlahos

offhand.

Q.Q.Q.Q. And the knife is turned so that only one side is

facing up; is that correct?

A.A.A.A. So the what?

Q.Q.Q.Q. In that picture, the knife, there's only one side

of the knife facing up; is that correct?

A.A.A.A. Correct.

Q.Q.Q.Q. The blood can be on the other side face down;

isn't that right?

A.A.A.A. Of course.

Q.Q.Q.Q. Okay.  And the lab is going to test for that,

isn't it?

A.A.A.A. It's going to test the blood, yeah.

Q.Q.Q.Q. Okay.  And if blood is on the knife on the

underside, is that consistent with somebody having placed it

on the bag with blood on it?

A.A.A.A. It may be, sure.

Q.Q.Q.Q. And if somebody goes up to Gailey's body after

he's been shot -- we know that somebody tried to turn his

pockets out, right?

A.A.A.A. Well, he could have done that trying to get his

bullets out.  I mean, the pockets are turned out.  Now, who

did it...

Q.Q.Q.Q. We don't know?

A.A.A.A. We don't know for sure.
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Q.Q.Q.Q. If somebody went and approached him trying to get

into his pockets, maybe get into some other areas, he might

have had some money, he could have brought a knife with him

that they laid down on the ground and then laid down on the

bag; is that correct?

A.A.A.A. It's possible.  Keep in mind, as I said,

Sharon Diehl said that's Gailey's knife.  So we have a

witness saying that's his knife.

Q.Q.Q.Q. And they could have pulled it out of his pocket

when they were turning the pockets out and laid it down in

his blood and carried it over there, meaning to do something

else with it; isn't that right?

A.A.A.A. We're speculating now as to what could happen.

Q.Q.Q.Q. Isn't that --

A.A.A.A. We can speculate all day here.

Q.Q.Q.Q. Isn't that what you do with that crime scene is

speculate?

A.A.A.A. You make informed deductions as to what the most

likely explanation is as to -- as to what occurred.

Q.Q.Q.Q. How's about the wound to Gailey's leg?  It's

inside the right knee.

A.A.A.A. Yes.

Q.Q.Q.Q. How many gunfights have you seen where somebody

actually lands a shot inside the right knee?

A.A.A.A. Lucky, lucky shot.  You know, I don't know.  I
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couldn't tell you offhand.

Q.Q.Q.Q. Usually, wouldn't it be to the external part of

the leg if they're running around?

A.A.A.A. If he's fallen and that leg is exposed, then,

yeah, you can hit the -- you'd hit the inside of the knee

rather than the outside of the knee.

Q.Q.Q.Q. We're in agreement he has to be down on the ground

for that to happen?

A.A.A.A. I suppose he could be at an angle.  But, again,

the wound went up, so I think it's more likely that he was

down when that -- when he sustained that wound.

Q.Q.Q.Q. So he's definitely not standing up; is that

correct?

A.A.A.A. I think it's less likely, yes.

Q.Q.Q.Q. It's not like Scott Allen or somebody slid between

his legs and fired up; is that right?

A.A.A.A. Not likely.

Q.Q.Q.Q. Just like Hollywood movies?

A.A.A.A. Not likely.

Q.Q.Q.Q. The birdshot goes up his thigh, correct?

A.A.A.A. Correct.

Q.Q.Q.Q. Not down?

A.A.A.A. That's correct.

Q.Q.Q.Q. It had to -- he either had to be down, or somebody

had to shoot from below him and shoot up; is that right?
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A.A.A.A. Correct.

Q.Q.Q.Q. And then regarding your curriculum vitae, I

noticed something.  You'd been doing fieldwork until about

1988; is that correct?

A.A.A.A. 19, I think, 87 I was transferred down to the

academy.

Q.Q.Q.Q. And have you done any fieldwork since '87 or '88?

A.A.A.A. Fieldwork, well, yeah.  I mean, I was in the

operational unit from '87 to '95, so I'm out in the field,

I'm spending most my time in the field working with police.  

Probably 70 to 80 percent of the work I did is for

law enforcement agencies other than the FBI.  Probably

20 percent of the work I did in the unit was for the bureau.

But I would be out on scene.  I've been on scene

in serial murder investigation task forces in Canada and the

US.  I've been at body recovery sites down in Alabama where

we're recovering bodies.  So, yeah, I was in the field up

until I retired in '95.

Q.Q.Q.Q. And how many homicide crime scenes did you collect

the evidence yourself?

A.A.A.A. Oh, gee.  I don't know.  A number.  I mean, in the

field, we had bank robberies where guards were killed where

we'd process the scene.  I actually collected the evidence

at a scene.  

We had a mob -- one of our informants, a Mafia
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informant was killed.  After the police/homicide left, we

came in and did a follow-up crime scene and actually

recovered the murder weapon that the cops had missed.

I've done a number.  I would be hard-pressed for

me to put a number on it.

Q.Q.Q.Q. You've done a number?  Each time you said "we"; is

that correct?

A.A.A.A. It's a team effort.

Q.Q.Q.Q. Absolutely.

You didn't do them by yourself; is that correct?

A.A.A.A. No.

Q.Q.Q.Q. Okay.  So another law enforcement investigation

where the local agency especially is using more than one

person to collect evidence, that wouldn't be unusual, would

it?

A.A.A.A. No.

Q.Q.Q.Q. Now, your services are retained in this case; is

that correct?

A.A.A.A. Yes, sir.

Q.Q.Q.Q. Do you get an hourly rate for this?

A.A.A.A. Yes.

Q.Q.Q.Q. How much is your rate per hour?

A.A.A.A. I think it's 150.

Q.Q.Q.Q. Okay.  You were also talking about -- something

about challenges in a homicide investigation regarding a
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who-done-it; is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  Now, you can't always tell who done it from

the crime scene; is that correct?

A.A.A.A. It's where it begins, but no, you can't.

Typically cannot define who did it.

Q.Q.Q.Q. You can collect physical evidence; and from that,

forensic testing can be done.  Is that correct?

A.A.A.A. Yes.

Q.Q.Q.Q. But not all crime scenes end in finding out who

did it from forensic testing, do they?

A.A.A.A. Correct.

Q.Q.Q.Q. Okay.  And in this particular case, as a matter of

fact, the question of who done it wasn't solved through

forensic testing, was it?

A.A.A.A. No, it wasn't.  Because the forensic testing that,

to me, should have been done, was not done.  So we have

avenues that are unexplored, unknown avenues out there

because of the lack of testing of the evidence.

Q.Q.Q.Q. And those unknown avenues were -- 

Did you get to read the closing arguments of

counsel?  Was that part of your package?

A.A.A.A. I did not.

Q.Q.Q.Q. I'm not going to ask you that then.

The unexplored avenues, they could lead to one of

S t a t e  o f  N o r t h  C a r o l i n a  v .  S c o t t  D a v i d  A l l e n

 10 4 : 4 9

 20 4 : 4 9

 30 4 : 4 9

 40 4 : 4 9

 50 4 : 4 9

 60 4 : 4 9

 70 4 : 4 9

 80 4 : 4 9

 90 4 : 4 9

100 4 : 4 9

110 4 : 4 9

120 4 : 4 9

130 4 : 4 9

140 4 : 4 9

150 4 : 4 9

160 4 : 4 9

170 4 : 5 0

180 4 : 5 0

190 4 : 5 0

200 4 : 5 0

210 4 : 5 0

220 4 : 5 0

230 4 : 5 0

240 4 : 5 0

250 4 : 5 0



Page 936

Gregg McCrary - Cross-Examination by Mr. Vlahos

many things; isn't that correct?

A.A.A.A. Sure.

Q.Q.Q.Q. They could lead to pointing to Scott Allen as the

person out there.  That would hurt his case, wouldn't it?

A.A.A.A. Yeah.  Look, we're investigators, we don't care.

I don't care who did it.  You know, if it's Scott Allen, so

be it.  But let's do the investigation correct so we get the

right answer.  That's the whole bottom line, we want to get

the story right.

Q.Q.Q.Q. But it can point to anybody, and we don't have

that information right now.  That's where we were at trial.

That's where we are now; is that correct?

A.A.A.A. Because the testing wasn't done that should have

been done, those avenues are unavailable.

Q.Q.Q.Q. But that doesn't lead us in any different place,

does it?

A.A.A.A. Well, we don't know because it wasn't done.  In

other words, the problem I have is that the basic crime

scene and follow-up investigation was -- was deeply flawed.

And we don't know.

I mean, if they done -- if that was Scott Allen's

blood on that knife or blood at the scene, you can put him

there, you know, you'd have a much tighter case, right?

You know, our job -- and, actually, law

enforcement always works with prosecutors -- is to run down
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all those leads so that we shut down those avenues so these

pesky defense attorneys can't bother us, you know, with all

these other scenarios.  That's how we work as cops.  Shut

that stuff down so we make a tight case so all these folks

can do is come hat in hand and try to make a deal.  That's

our job, and a job that was not done here.

Q.Q.Q.Q. And as a result of that, Defendant Allen got to

argue at trial that no physical evidence or no forensic

evidence connects me to the scene; isn't that correct?

A.A.A.A. I don't know what they argued.  I assume something

like that.

Q.Q.Q.Q. And you also said something about the minds of the

witness or offender can be a crime scene, correct?

A.A.A.A. Indeed.

Q.Q.Q.Q. Okay.  And with regard to that -- so the offender

in this case, I guess, has a story and you can pick the

story and find out what happened; is that what you're

saying?

A.A.A.A. The offender knows what happens.  That, we can all

be assured of, the offender understands what occurred.

Q.Q.Q.Q. Is it your experience the offender is usually not

going to be forthcoming with that information?

A.A.A.A. Some are, some are not.

Q.Q.Q.Q. And did you see the videotape of the interview of

Defendant Allen with the Denver Police Department?
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A.A.A.A. No.

Q.Q.Q.Q. Okay.  So you didn't use that in forming your

opinion?

A.A.A.A. No.

Q.Q.Q.Q. Did you see where they tested some of the bags for

drugs to see if they contained any marijuana in them?

A.A.A.A. Bags at the scene?

Q.Q.Q.Q. Yes, sir.

A.A.A.A. Yeah.  My understanding is negative, that there

was no finding of drugs.

Q.Q.Q.Q. Okay.  And, in fact, no drugs were found out there

at the scene at all, were they?

A.A.A.A. That's my understanding.

Q.Q.Q.Q. So as far as this being a drug killing or a

killing over drugs, the selling or buying of drugs, is there

any evidence you've got at the crime scene to support that?

A.A.A.A. No.  Not specifically.

Q.Q.Q.Q. You're just going off of Gailey -- a profile of

Gailey, in other words, when you say that; is that correct?

A.A.A.A. I mean, the victimology of Gailey is a drug

dealer.  I mean, he could be killed by an unhappy client and

not have any drugs at the scene.  That happens.  So it

doesn't have to be a drug deal that's going down where

here's drugs and here's money, and it goes south.  It could

be an unhappy client coming back and, you know, clipping him
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because he shorted him on the deal, and there are actually

no drugs involved at all.

Q.Q.Q.Q. If he has a client that he shorted on the cocaine

and the client shows up, is the client likely to walk -- or

Gailey likely to walk with him an hour in the woods in order

to get shot?

A.A.A.A. I don't know.  I mean, if the client is -- if he's

setting him up, I just don't know.

Q.Q.Q.Q. It's not very likely, is it, unless somebody did

set him up; is that correct?

MR. CHETSON:MR. CHETSON:MR. CHETSON:MR. CHETSON:  Objection.  Speculation.

THE COURT:THE COURT:THE COURT:THE COURT:  Sustained.  Sustained.

Q.Q.Q.Q. And at the time -- when the investigators were

collecting evidence out there at the scene, at the time

they're collecting the evidence, they had no idea who had

shot Gailey in the woods; isn't that correct?

A.A.A.A. That's correct.

Q.Q.Q.Q. Scott Allen was formed as a suspect sometime later

on; isn't that right?

A.A.A.A. Yes.

Q.Q.Q.Q. Okay.  So their collection of the evidence

couldn't possibly have been tainted by a narrative of you've

already zeroed in on somebody, could it?

A.A.A.A. No.  It was just an inadequate search of the scene

that wasn't documented, wasn't done properly.
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Q.Q.Q.Q. Do you know how law enforcement developed

Scott Allen as a suspect in this case?

A.A.A.A. Not exactly.  I mean, it had to do with the

stealing of the truck and disappearing and, you know, that

group with Johnson, and in the group at that residence where

they all were together pretty much there, Gailey and

Mr. Allen and Vanessa and the whole crew.  And then, you

know, based on that and the disappearance of the truck and

Mr. Allen and Ms. Smith, I think focused the investigation

in on them.

Q.Q.Q.Q. Basically, the Whip-O-Wheel Cove site, not the one

down in Shallotte, right?

A.A.A.A. Correct.

Q.Q.Q.Q. Whip-O-Wheel Cove, they said these three people

left -- 

A.A.A.A. Yes. 

Q.Q.Q.Q. -- only one came back --

A.A.A.A. Yes.

Q.Q.Q.Q. -- we've not seen Chris Gailey since then?

A.A.A.A. Right.

Q.Q.Q.Q. That's how they formed a suspect?

A.A.A.A. Yes.

Q.Q.Q.Q. They were looking not for him but Vanessa Smith

too; is that correct?

A.A.A.A. Yes.
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Q.Q.Q.Q. Had "Wanted" posters and everything?

A.A.A.A. Yes.

Q.Q.Q.Q. Even had a "Wanted" poster of the truck?

A.A.A.A. They did.

THE COURT:THE COURT:THE COURT:THE COURT:  I'm going to interrupt you for just a

moment.

Madam Clerk, would you approach?

(Pause in proceedings.)

THE COURT:THE COURT:THE COURT:THE COURT:  We're going to stop here.  Just mark

your place.  

And, sir, you may step down.  Thank you.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Thank you, sir.

THE COURT:THE COURT:THE COURT:THE COURT:  Please recess us until 9:30 in the

morning.

(Court recessed on Monday, September 30,

2024, until Tuesday, October 1, 2024, at

9:30 a.m.)
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