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PROCEEDINGS OF WEDNESDAY, DECEMBER 19, 2018:
(Proceedings began at approximately 10:34
a.m., on Wednesday, December 18, 2018.
Present at the bar were Mr. Nicholas Vlahos
and Mr. Jonathan Babb, Attorney General’s
office for the State; Ms. Kristian Allen,
Assistant District Attorney for the State;
Mr. Michael Unit and Ms. Margaret Lumsden,
attorneys for the Defendant; the Defendant,
Scott David Allen.)

THE COURT: If we could just go down the line,
starting with Ms. Allen, if counsel could introduce
themselves for the reporter’s benefit, please.

MS. ALLEN: Kristian Allen.

MR. BABB: Jonathan Babb, the Attorney General’s
office. l

MR. VLAHOS: Nick Vlahos, Attorney General's
office, for the State.

MS. LUMSDEN: Margaret Lumsden for the Defendant.

THE COURT: Let the record reflect that the
Defendant is present in the courtroom. Yes, sir?

MR. UNTI: Michael Unti for the Defendant.

THE COURT: The record should reflect that we are
here pursuant to a pro se handwritten motion filed by the

Defendant in Montgomery County on July 23, 2018, which was

Kimberly A. Stephenson, CVR December 19, 2018
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sent to the Senior Resident Superior Court Judge, now
presiding, in the form of a letter and a subsequent letter,
that the Court also takes as a motion, which was filed on
November 13, 2018, also written to the Senior Resident
Superior Court Judge, in the form of a letter.

The Court has caused the Defendant to undergo a
forensic evaluation and the results of that forensic
evaluation are contained on an eleven-page report authored
by Dr. Bruce R. Berger, forensic psychiatrist, employed by
Central Regional Hospital in the forensic services unit, and
is dated -- as of the date of execution, December 6, 2018.

Now, one of the motions that Mr. Allen initially
made was to discharge current counsel and ask for substitute
counsel. So we’re going to proceed this way. Mr. Allen,
have you had an opportunity to see and read Dr. Berger’s
report?

THE DEFENDANT: No, sir.

THE COURT: Well, we need to give you that
opportunity. I have read it. I have seen it. I want you
to have an opportunity to see it. I don’t want to assume
anything. I don’t think you’ll find it objectionable.

He finds that you have the capacity to proceed and
he lists in great detail what you related to him about
things that you felt like were -- were problems that you

perceived with the judicial system and with the way your

Kimberly A. Stephenson, CVR December 19, 2018
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Colloquy P. 6

case is being handled. I’d like to give you a chance to
review that. Okay?

THE DEFENDANT: Might I get a copy of this?

THE COURT: Absolutely. Yeah, yeah. I need that
copy back. I think that’s the only copy in the file but I
will get you a copy. Yes, sir. < Just take your time. I
regret that you don’t have a copy of it yet, but I want you
to be able to review it. Take the time you need.

Court will be at ease while Mr. Allen has an
opportunity to review Dr. Berger’s report.

MR. VLAHOS: I happen to have an extra copy. *
I’11 hand it to defense counsel to make sure it’s the same
thing.

THE COURT: I don’t want you to feel under the gun
because I am up here. You take your time to read it. You
need to read it word for word. Just read it. It’s 13
pages. I don’t know that I have the ability to get it to
you to read in prison but I’ve got things I can do. As soon
as you’'ve read it, tell the Sheriff and the Sheriff will
come and get me and we’ll crank up.

(Pause in proceedings for Defendant to review
Dr. Berger’s report.)

THE COURT: Mr. Allen, have you had a chance to

read Dr. Berger’s report?

THE DEFENDANT: Yes, sir

Kimberly A. Stephenson, CVR December 19, 2018
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THE COURT: Do you need more time to look at it or
consider it?

THE DEFENDANT: No, sir.

THE COURT: May I have one of the copies back?
Let the record reflect the Defendant has been given his own
copy. I need one copy back for the file.

(Copy of Dr. Berger’s report was handed to the
Caurtv)

THE COURT: Mr. Allen, do you have any opposition
to this being admitted for this hearing as Court’s Exhibit
3 %

THE DEFENDANT: No, sir.

THE COURT: Mr. Unti or Ms. Lumsden, do you have
any opposition to this being admitted as Court’s Exhibit 17?

MR.: UNTI: “'No, Your ‘Honor.

MS. LUMSDEN: No, Your Honor.

THE COURT:: Mr./ Babb?' Mr." Vliahos:

MR. BABB: No.

MR. VLAHOS: No objection, Your Honor.

THE COURT: Ms. Allen?

MS. ALLEN: No, sir.

THE COURT: Madam Clerk, if you would mark this,
please, as Court’s Exhibit 1 and order that this matter be
sealed -- that the report be sealed. I tell you what, can I

keep it out just to refer to it. After the hearing is

Kimberly A. Stephenson, CVR December 19, 2018
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concluded, if you would be kind enough to seal it for'us,
please, Madam Clerk. Thank you, ma’amn.
(Court’s Exhibit Number 1 was marked and
admitted into evidence.)

THE COURT: All right. Just one second. These
letters are filed and of record. I think it’s appropriate
to read them into the record.

The letter which was filed on July 23rd reads as
follows:

“Dear Judge Long, it is with regret that I must
inform you that the recently submitted brief pertaining to
the February 2018 evidentiary hearing was submitted with
omission errors and without my having seen or having
approved it for submission by my current attorneys.

“I had on more than one occasion expressed
explicitly to them both, before and after the delivering o
the transcript, that my contribution and approval of this
brief, was non-negotiable. I personally received a copy o
the brief Jjust yesterday, July the —— ™ 7th or 9th, I thin

THE DEFENDANT: 9th.

THE COURT: “...fully a week after it was
submitted, hence the delay in this letter to you.

“"Barring a short allocated time for reversions,
request a consideration on your part in reference to the

conclusion and/or prayer for relief section of the brief,

f

: 4

K.

I
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and by extension, the MAR in its entirety.”

That consideration being that it be known that I
am in no” -- “no” underlined -- “way whatsoever seek any
relief granted in the form of a sentencing hearing. I would
object to and appeal that ruling, were it given.

“Further, I seek only*s—= VI seekiionly either the
opportunity to finish the proceeding begun at the August 25,
2017, hearing that you ordered continued at the October 30,
2017, session. I understand that you ruled on September 27,
2017, on what little transpired on August 25th, but the
defense still had at least four other witnesses subpoenaed
to offer testimony in regards to the guilt/innocence Claim 3
H, I, J and K. These, not being the same heard during the
February 2018 hearing. The latter half of the
aforementioned either is relief granted in the form of a new
triads

“Further I apologize for this inconvenience but
feel these matters can only be addressed to you directly. I
am scheduled to meet with my attorneys later today and will

address these same concerns with them. I plan also to

inform them that after the submission of the” -- I don’t
know what that word is -- “I plan also to inform them that
after the submission of the” -- court -- of the brief,

maybe, “of the brief due August 1lst that they remove

themselves from my case. This due to repeated conflict of

Kimberly A. Stephenson, CVR December 19, 2018
State v. Scott David Allen
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interest and refusal to follow my lawful instructions in
regard to my case.”

Signed by Mr. Allen and sworn and subscribed
before Michael Zinc, notary public.

Then the second motion letter which was filed
November 13th reads:

“"Dear Judge Long, this is in regards to the order
of the Court dated 18 September 2018. Reference, paren 13
‘and the apparent insistence of the moveant that he be
allowed to proceed pro se.’”

And there are quotation marks quoting from
Paragraph 13, “'‘And the apparent insistence of the moveant
that he be allowed to proceed pro se.’”

“Not once have I, the moveant (Scott David Allen),
insisted upon proceeding pro se, and for the Court to assert
such a claim indicates, at'a minimum, both confusion and
error:;

“I did state that I do want current counsel
removed, but” -- the “but” is underlined -- “this was with
the intent of counsel being replaced” -- “replaced” is
underlined -- “with new counsel that represents my interest.

“I did also state that I would submit a new or
amended brief if” -- and “if” is underlined -- “there was no
optiontbutsto de'itemyself.. Ifithe Court”“would have? -- “if

the Court would have had me to clarify this situation and so

Kimberly A. Stephenson, CVR December 19, 2018
State v. Scott David Allen
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to my intent, this could have been settled without further
delay or without the apparent intent to deter” -- I think --
“deter this motion to remove, replace” -- “replace”
underlined -- “counsel by ordering the apparent prejud1c1al”

e

-- “prejudicial” underlined -- “psychlatrlc evaluation to be

conducted by the State.

“"By now calling me in to clarify to the Court my
intent and to clear up any further confusion, it should
expedite the matter.”

The first thing I want to try and be as -- proceed

as cautlous as I can and truncate my comments as much as I

can, Mr. Allen But I will agree with you to this extent, I

allowed other —- not necessarlly folks in the courtroom with

ey e

us now but folks maybe 1n the capltal defenders’ offlce, the

grand poobahs, to say that they really felt like when you

filed this motion, of course, it created some ripples in the

water.

P

It was thelr oplnlon that we needed to get a

psychiatric evaluation and make sure that you had the

competency to make decxslons about your counsel. That’s

probably the safe procedure. I sort of went against my

1nst1ncts whlch was to brlng you down here 1nto the

At an

courtroom and just have you tell us what it is you were

trying to do, which I think is what you said you would have

liked. But we are where we are now.

Kimberly A. Stephenson, CVR December 19, 2018
State v. Scott David Allen
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You saw Dr. Berger. Dr. Berger has found that you
are competent to make these decisions about your counsel.
You have the right to keep Ms. Lumsden and Mr. Unti. You
have the right to proceed pro se and discharge them. And if
you request that other counsel be appointed, I'm sure the
capital defenders’ office will appoint other counsel.

We are going to discuss this more fully but we are
not -- we are not going back and re-hearing -- I think what
is sort of in there is a motion to re-open evidence for a
new evidentiary hearing or for me to reconsider the rulings
that dismissed your claims for a new trial.

Look, there’s no animus between me and you or Ms.
Lumsden and Mr. Unti. They are great lawyers. My -- my
wishes don’t enter into this. I have a personal wish as to
whether you would keep them or not but that’s your
constitutional right and your decision. If the Supreme

Court says, “Judge Long, you know what, the trial judge

screwed up when the trial judge did not give us -- did not
give Mr. Allen access to” -- I can’t remember the lady’s
name now but -- “her mental health records.

“"And then further, Judge Long, you screwed up when
you didn’t say the trial judge screwed up, and he should get
-- Mr. Allen should get a new trial.” I’1ll just say
congratulations, guys, y’all were right all along. Good

luck. I hope everything goes well for you.

Kimberly A. Stephenson, CVR December 19, 2018
State v. Scott David Allen
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But we’re not going back and doing all that again.
So I want to make that clear to you. Okay? So I'm going to
let the lawyers —- I have the benefit of having great
lawyers here and very wise people and skilled people in
these types of cases, so I'm going to let them give me their
advice as to how they think we should proceed. The final
say is going to be yours. Okay? We’ll decide how we need
to proceed after this. Okay?

THE DEFENDANT: Yes, sir.

THE COURT: Thank you for your patience, Mr.
Allen.

Okay. Whoever wishes to be heard, go ahead,
please.

MR. VLAHOS: Thank you, Your Honor. Your Honor, I
think one of the things that might help is if I just put a
brief procedural history in the record, and ask Mr. Unti and
Ms. Lumsden at the end if there are any additions or
corrections they want to make to it which might help us.

First, on February 12th through the 15th of 2018,
this Court conducted an evidentiary hearing on Claim 7 of
Defendant’s Motion for Appropriate Relief, and Claims 8 and
9 of Defendant’s Motion for Appropriate Relief and
Supplemental Motion for Appropriate Relief, which all
alleged ineffective assistance of counsel at Defendant’s

capital sentencing proceeding. In other words, they were

Kimberly A. Stephenson, CVR December 19, 2018
State v. Scott David Allen




10
el
12
13
14
15
16
L
18
9
20
21
22
23
24

25

Colloquy P. 14

only sentencing claims.

All other claims of Defendant’s MAR and SMAR have
been dismissed by this Court through written orders. One
order, August 18th of 2016, and the other order of January
the 4th of 2018. At the conclusion of the February 2018
evidentiary hearing, this Court granted the parties’ request
for each party to file a post-hearing brief at a later date
after the parties could obtain access to the transcript of
the hearing.

Subsequently, this Court, via email, directed both
parties to prepare proposed orders in the Word format to
submit with their briefs.

On July the 2nd of 2018, the parties submitted
copies of their post-hearing briefs to the Court via email
and sent the briefs to the Montgomery County Clerk of
Superior Court for filing. In fact, I got the copy of the
State’s brief back and it was stamp-filed July the 5th of
2018. So we sent them off and gave them to the Court July
2nd jof 2018,

By email to the Court, I requested -- in my email
to the Court I requested that the time for submitting the
proposed orders be extended until August the 1st, 2018. Mr.
Unti acknowledged in his email that Defendant’s post-
conviction counsel agreed to my request for additional time

to submit the proposed orders.

Kimberly A. Stephenson, CVR December 19, 2018
State v. Scott David Allen
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Then, on or about July the 13th of 2018 —-- going
by the notary seal on the letter that Defendant Allen filed
—— Defendant Allen mailed a letter to this Court which he
dated July 10th, and in which Defendant Allen claimed he did
not personally receive a copy of Defendant’s post-hearing
brief until July the 9th. l

And this is the important part: 1In that letter,
for the first time before this Court, Defendant Allen raised
an objection to his receiving relief in the form of the new
capital sentencing broceeding. He had never before raised
an objection through any of the filings or through sitting
through four days of a hearing on those issues, Your Honor.

Defendant Allen sent two follow-up letters to this
Court which he dated August the Sth, 2018, and October the
17th of 2018. Meanwhile on September the 14th of 2018, this
Court entered an order pursuant to its own motion and
completed an AOC-CR-208A form, both directing Central
Regional Hospital to require a certified forensic examiner
to perform a forensic evaluation of Defendant Allen at
Central Prison to determine his capacity to proceed,

On October 22nd, 2018, after all counsel informed
the Court’ that they were available for a hearing today, this
Court entered an order scheduling today’s hearing.

Now, that’s just a brief summary. It’s not

absolutely everything that happened but it’s the highlights

Kimberly A. Stephenson, CVR December 19, 2018
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of what happened on the procedural history. I want to give
Mr. Unti and Ms. Lumsden any chance they need to add or
correct any of that procedural history if they wish to do
so. |

MR. UNTI: We have no objection to the statement.

THE COURT: Thank you, sir. Thank you, ma’am.

MR. VLAHOS: Your Honor, that brings us to the
issue of capacity to proceed. The State has got Dr. Berger
who —-- you’ve got his report here -- under subpoena. He’s
here available to testify.

Would Your Honor like to take evidence in this
matter and have the State ask him questions, and defense
counsel ask him questions and go through all that?

THE COURT: Well, let’s do this. I'm satisfied
with Dr. Berger’s report but I want to give each of you the
opportunity to present evidence and give Mr. Allen the
opportunity if he wishes to call Dr. Berger or present
evidence as to his capacity to proceed. So we’ll just start
with the State.

Does theaState’wish ' topresent ianything further
other than the receipt of Dr. Berger’s report as an exhibit?
Anything further on the issue of Mr. Allen’s competence?

MR. VLAHOS: Yes, Your Honor. The State would
call Dr. Berger.

THE COURT: Dr. Berger? If you’ll be kind enough

Kimberly A. Stephenson, CVR December 19, 2018
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